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SUBCHAPTER [—GENERAL PROVISIONS

§101. Definitions and declaration of policy

(a) DEFINITIONS.—In this title, the following definitions apply:

(1) APPORTIONMENT.—The term “apportionment” includes
unexpended apportionments made under prior authorization
laws.

(2) CARPOOL PROJECT.—The term “carpool project” means
any project to encourage the use of carpools and vanpools, in-
cluding provision of carpooling opportunities to the elderly and
individuals with disabilities, systems for locating potential rid-
ers and informing them of carpool opportunities, acquiring ve-
hicles for carpool use, designating existing highway lanes as
preferential carpool highway lanes, providing related traffic
control devices, and designating existing facilities for use for
preferential parking for carpools.

(3) CONSTRUCTION.—The term “construction” means the
supervising, inspecting, actual building, and incurrence of all
costs incidental to the construction or reconstruction of a high-
way, including bond costs and other costs relating to the

1S0 in law. The word “Sec.” should not appear.
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issuance in accordance with section 122 of bonds or other debt
financing instruments and costs incurred by the State in per-
forming Federal-aid project related audits that directly benefit
the Federal-aid highway program. Such term includes—

(A) locating, surveying, and mapping (including the
establishment of temporary and permanent geodetic mark-
ers in accordance with specifications of the National Oce-
anic and Atmospheric Administration of the Department of
Commerce);

(B) resurfacing, restoration, and rehabilitation;

(C) acquisition of rights-of-way;

(D) relocation assistance, acquisition of replacement
housing sites, and acquisition and rehabilitation, reloca-
tion, and construction of replacement housing;

(E) elimination of hazards of railway grade crossings;

(F) elimination of roadside obstacles;

(G) improvements that directly facilitate and control
traffic flow, such as grade separation of intersections, wid-
ening of lanes, channelization of traffic, traffic control sys-
tems, and passenger loading and unloading areas; and

(H) capital improvements that directly facilitate an
effective vehicle weight enforcement program, such as
scales (fixed and portable), scale pits, scale installation,
and scale houses.

(4) CouNTY.—The term “county” includes corresponding
units of government under any other name in States that do
not have county organizations and, in those States in which
the county government does not have jurisdiction over high-
ways, any local government unit vested with jurisdiction over
local highways.

(5) FEDERAL-AID HIGHWAY.—The term “Federal-aid high-
way” means a highway eligible for assistance under this chap-
ter other than a highway classified as a local road or rural
minor collector.

(6) FEDERAL-AID SYSTEM.—The term “Federal-aid system”
means any of the Federal-aid highway systems described in
section 103.

(7) FEDERAL LANDS HIGHWAY.—The term “Federal lands
highway” means a forest highway, public lands highway, park
road, parkway, refuge road, and Indian reservation road that
is a public road.

(8) FOREST DEVELOPMENT ROADS AND TRAILS.—The term
“forest development roads and trails” means forest roads and
trails under the jurisdiction of the Forest Service.

(9) FOREST HIGHWAY.—The term “forest highway” means a
forest road under the jurisdiction of, and maintained by, a pub-
lic authority and open to public travel.

(10) FOREST ROAD OR TRAIL.—The term “forest road or
trail” means a road or trail wholly or partly within, or adjacent
to, and serving the National Forest System that is necessary
for the protection, administration, and utilization of the Na-
tional Forest System and the use and development of its re-
sources.

(11) HiIGHWAY.—The term “highway” includes—



§101

TITLE 23—UNITED STATES CODE 6

(A) a road, street, and parkway;

(B) a right-of-way, bridge, railroad-highway crossing,
tunnel, drainage structure, sign, guardrail, and protective
structure, in connection with a highway; and

(C) a portion of any interstate or international bridge
or tunnel and the approaches thereto, the cost of which is
assumed by a State transportation department, including
such facilities as may be required by the United States
Customs and Immigration Services in connection with the
operation of an international bridge or tunnel.

(12) INDIAN RESERVATION ROAD.—The term “Indian res-
ervation road” means a public road that is located within or
provides access to an Indian reservation or Indian trust land
or restricted Indian land that is not subject to fee title alien-
ation without the approval of the Federal Government, or In-
dian and Alaska Native villages, groups, or communities in
which Indians and Alaskan Natives reside, whom the Sec-
retary of the Interior has determined are eligible for services
generally available to Indians under Federal laws specifically
applicable to Indians.

(13) INTERSTATE SYSTEM.—The term “Interstate System”
means the Dwight D. Eisenhower National System of Inter-
state and Defense Highways described in section 103(c).

(14) MAINTENANCE.—The term “maintenance” means the
preservation of the entire highway, including surface, shoul-
ders, roadsides, structures, and such traffic-control devices as
are necessary for safe and efficient utilization of the highway.

(15) MAINTENANCE AREA.—The term “maintenance area”
means an area that was designated as a nonattainment area,
but was later redesignated by the Administrator of the Envi-
ronmental Protection Agency as an attainment area, under sec-
tion 107(d) of the Clean Air Act (42 U.S.C. 7407(d)).

(16) NATIONAL HIGHWAY SYSTEM.—The term “National
Highway System” means the Federal-aid highway system de-
scribed in section 103(b).

(17) OPERATING COSTS FOR TRAFFIC MONITORING, MANAGE-
MENT, AND CONTROL.—The term “operating costs for traffic
monitoring, management, and control” includes labor costs,
administrative costs, costs of utilities and rent, and other costs
associated with the continuous operation of traffic control, such
as integrated traffic control systems, incident management pro-
grams, and traffic control centers.

(18) OPERATIONAL IMPROVEMENT.—The term “operational
improvement”—

(A) means (i) a capital improvement for installation of
traffic surveillance and control equipment, computerized
signal systems, motorist information systems, integrated
traffic control systems, incident management programs,
and transportation demand management facilities, strate-
gies, and programs, and (ii) such other capital improve-
ments to public roads as the Secretary may designate, by
regulation; and

(B) does not include resurfacing, restoring, or rehabili-
tating improvements, construction of additional lanes,
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interchanges, and grade separations, and construction of a

new facility on a new location.

(19) PARK ROAD.—The term “park road” means a public
road, including a bridge built primarily for pedestrian use, but
with capacity for use by emergency vehicles, that is located
within, or provides access to, an area in the National Park Sys-
tem with title and maintenance responsibilities vested in the
United States.

(20) PARKWAY.—The term “parkway”, as used in chapter 2
of this title, means a parkway authorized by Act of Congress
on lands to which title is vested in the United States.

(21) PROJECT.—The term “project” means an undertaking
to construct a particular portion of a highway, or if the context
so implies, the particular portion of a highway so constructed
orlany other undertaking eligible for assistance under this
title.

(22) PROJECT AGREEMENT.—The term “project agreement”
means the formal instrument to be executed by the State
transportation department and the Secretary as required by
section 106.

(23) PuBLIC AUTHORITY.—The term “public authority”
means a Federal, State, county, town, or township, Indian
tribe, municipal or other local government or instrumentality
with authority to finance, build, operate, or maintain toll or
toll-free facilities.

(24) PUBLIC LANDS DEVELOPMENT ROADS AND TRAILS.—The
term “public lands development roads and trails” means those
roads and trails that the Secretary of the Interior determines
are of primary importance for the development, protection,
administration, and utilization of public lands and resources
under the control of the Secretary of the Interior.

(25) PUBLIC LANDS HIGHWAY.—The term “public lands
highway” means a forest road under the jurisdiction of and
maintained by a public authority and open to public travel or
any highway through unappropriated or unreserved public
lands, nontaxable Indian lands, or other Federal reservations
under the jurisdiction of and maintained by a public authority
and open to public travel.

(26) PUBLIC LANDS HIGHWAYS.—The term “public lands
highways” means those main highways through unappropri-
ated or unreserved public lands, nontaxable Indian lands, or
other Federal reservations, which are on the Federal-aid sys-
tems.

(27) PuBLIC ROAD.—The term “public road” means any
road or street under the jurisdiction of and maintained by a
public authority and open to public travel.

(28) REFUGE ROAD.—The term “refuge road” means a pub-
lic road that provides access to or within a unit of the National
Wildlife Refuge System and for which title and maintenance
responsibility is vested in the United States Government.

(29) RURAL AREAS.—The term “rural areas” means all
areas of a State not included in urban areas.

(30) SAFETY IMPROVEMENT PROJECT.—The term “safety
improvement project” means a project that corrects or improves
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high hazard locations, eliminates roadside obstacles, improves
highway signing and pavement marking, installs priority con-
trol systems for emergency vehicles at signalized intersections,
installs or replaces emergency motorist aid call boxes, or in-
stalls traffic control or warning devices at locations with high
accident potential.

(31) SECRETARY.—The term “Secretary” means Secretary of
Transportation.

(32) STATE.—The term “State” means any of the 50 States,
the District of Columbia, or Puerto Rico.

(33) STATE FUNDS.—The term “State funds” includes funds
raised under the authority of the State or any political or other
subdivision thereof, and made available for expenditure under
the direct control of the State transportation department.

(34) STATE TRANSPORTATION DEPARTMENT.—The term
“State transportation department” means that department,
commission, board, or official of any State charged by its laws
with the responsibility for highway construction.

(35) TRANSPORTATION ENHANCEMENT ACTIVITIES.—The
term “transportation enhancement activities” means, with re-
spect to any project or the area to be served by the project, any
of the following activities if such activity relates to surface
transportation: provision of facilities for pedestrians and bicy-
cles, provision of safety and educational activities for pedes-
trians and bicyclists, acquisition of scenic easements and scenic
or historic sites, scenic or historic highway programs (including
the provision of tourist and welcome center facilities), land-
scaping and other scenic beautification, historic preservation,
rehabilitation and operation of historic transportation build-
ings, structures, or facilities (including historic railroad facili-
ties and canals), preservation of abandoned railway corridors
(including the conversion and use thereof for pedestrian or bi-
cycle trails), control and removal of outdoor advertising, ar-
chaeological planning and research, environmental mitigation
to address water pollution due to highway runoff or reduce ve-
hicle-caused wildlife mortality while maintaining habitat
connectivity, and establishment of transportation museums.

(36) URBAN AREA.—The term “urban area” means an ur-
banized area or, in the case of an urbanized area encompassing
more than one State, that part of the urbanized area in each
such State, or urban place as designated by the Bureau of the
Census having a population of 5,000 or more and not within
any urbanized area, within boundaries to be fixed by respon-
sible State and local officials in cooperation with each other,
subject to approval by the Secretary. Such boundaries shall
encompass, at a minimum, the entire urban place designated
by the Bureau of the Census, except in the case of cities in the
State of Maine and in the State of New Hampshire.

(37) URBANIZED AREA.—The term “urbanized area” means
an area with a population of 50,000 or more designated by the
Bureau of the Census, within boundaries to be fixed by respon-
sible State and local officials in cooperation with each other,
subject to approval by the Secretary. Such boundaries shall
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encompass, at a minimum, the entire urbanized area within a

State as designated by the Bureau of the Census.

(b) It is hereby declared to be in the national interest to accel-
erate the construction of the Federal-aid highway systems, includ-
ing the National System of Interstate and Defense Highways?,
since many of such highways, or portions thereof, are in fact inad-
equate to meet the needs of local and interstate commerce, for the
national and civil defense.

It is hereby declared that the prompt and early completion of
the National System of Interstate and Defense Highwaysl, so
named because of its primary importance to the national defense
and hereafter referred to as the “Interstate System”, is essential to
the national interest and is one of the most important objectives of
this Act. It is the intent of Congress that the Interstate System be
completed as nearly as practicable over the period of availability of
the forty years’ appropriations authorized for the purpose of expe-
diting its construction, reconstruction, or improvement, inclusive of
necessary tunnels and bridges, through the fiscal year ending Sep-
tember 30, 1996, under section 108(b) of the Federal-Aid Highway
Act of 1956 (70 Stat. 374), and that the entire system in all States
be brought to simultaneous completion. Insofar as possible in con-
sonance with this objective, existing highways located on an inter-
state route shall be used to the extent that such use is practicable,
suitable, and feasible, it being the intent that local needs, to the
extent practicable, suitable, and feasible, shall be given equal con-
sideration with the needs of interstate commerce.

It is further declared that since the Interstate System is now
in the final phase of completion it shall be the national policy that
increased emphasis be placed on the construction and reconstruc-
tion of the other Federal-aid systems in accordance with the first
paragraph of this subsection, in order to bring all of the Federal-
aid systems up to standards and to increase the safety of these sys-
tems to the maximum extent.

(c) It is the sense of Congress that under existing law no part
of any sums authorized to be appropriated for expenditure upon
any Federal-aid system which has been apportioned pursuant to
the provisions of this title shall be impounded or withheld from
obligation, for purposes and projects as provided in this title, by
any officer or employee in the executive branch of the Federal Gov-
ernment, except such specific sums as may be determined by the
Secretary of the Treasury, after consultation with the Secretary of
Transportation, are necessary to be withheld from obligation for
specific periods of time to assure that sufficient amounts will be
available in the Highway Trust Fund to defray the expenditures
which will be required to be made from such fund.

(d) No funds authorized to be appropriated from the Highway
Trust Fund shall be expended by or on behalf of any Federal
department, agency, or instrumentality other than the Federal
Highway Administration unless funds for such expenditure are
identified and included as a line item in an appropriation Act and
are to meet obligations of the United States heretofore or hereafter

1Should be Dwight B. Eisenhower National System of Interstate and Defense Highways. See
P.L. 101-427 and subsection (a)(13) of this section.
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incurred under this title attributable to the construction of Federal-
aid highways or highway planning, research, or development, or as
otherwise specifically authorized to be appropriated from the High-
way Trust Fund by Federal-aid highway legislation.

(e) It is the national policy that to the maximum extent pos-
sible the procedures to be utilized by the Secretary and all other
affected heads of Federal departments, agencies, and instrumental-
ities for carrying out this title and any other provision of law relat-
ing to the Federal highway programs shall encourage the substan-
tial minimization of paperwork and interagency decision proce-
dures and the best use of available manpower and funds so as to
prevent needless duplication and unnecessary delays at all levels
of government.

§102. Program efficiencies

(a) HOV PASSENGER REQUIREMENTS.—

(1) IN GENERAL.—A State transportation department shall
establish the occupancy requirements of vehicles operating in
high occupancy vehicle lanes; except that no fewer than 2 occu-
pants per vehicle may be required and, subject to section 163
of the Surface Transportation Assistance Act of 1982, motor-
cycles and bicycles shall not be considered single occupant ve-
hicles.

(2) EXCEPTION FOR INHERENTLY LOW-EMISSION VEHICLES.—
Notwithstanding paragraph (1), before September 30, 2003, a
State may permit a vehicle with fewer than 2 occupants to op-
erate in high occupancy vehicle lanes if the vehicle is certified
as an Inherently Low-Emission Vehicle pursuant to title 40,
Code of Federal Regulations, and is labeled in accordance with,
section 88.312-93(c) of such title. Such permission may be re-
voked by the State should the State determine it necessary.

(b) ACcCESS OF MOTORCYCLES.—No State or political subdivision
of a State may enact or enforce a law that applies only to motor-
cycles and the principal purpose of which is to restrict the access
of motorcycles to any highway or portion of a highway for which
Federal-aid highway funds have been utilized for planning, design,
construction, or maintenance. Nothing in this subsection shall af-
fect the authority of a State or political subdivision of a State to
regulate motorcycles for safety.

(¢) ENGINEERING COST REIMBURSEMENT.—If on-site construc-
tion of, or acquisition of right-of-way for, a highway project is not
commenced within 10 years (or such longer period as the State re-
quests and the Secretary determines to be reasonable)! after the
date on which Federal funds are first made available, out of the
Highway Trust Fund (other than Mass Transit Account), for pre-
liminary engineering of such project, the State shall pay an amount
equal to the amount of Federal funds made available for such engi-
neering. The Secretary shall deposit in such Fund all amounts paid
to the Secretary under this section.

1Executed to reflect the probable intent. See sections 1206 and 1304 of Public Law 105-178
(112 Stat. 185 and 227).
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§103. Federal-aid systems

(a) IN GENERAL.—For the purposes of this title, the Federal-aid
systems are the Interstate System and the National Highway Sys-
tem.

(b) NATIONAL HIGHWAY SYSTEM.—

(1) DEScrIPTION.—The National Highway System consists
of the highway routes and connections to transportation facili-
ties depicted on the map submitted by the Secretary to Con-
gress with the report entitled “Pulling Together: The National
Highway System and its Connections to Major Intermodal Ter-
minals” and dated May 24, 1996. The system shall—

(A) serve major population centers, international bor-
der crossings, ports, airports, public transportation facili-
ties, and other intermodal transportation facilities and
other major travel destinations;

(B) meet national defense requirements; and

(C) serve interstate and interregional travel.

(2) CoMPONENTS.—The National Highway System de-
scribed in paragraph (1) consists of the following:

(A) The Interstate System described in subsection (c).

(B) Other urban and rural principal arterial routes.

(C) Other connector highways (including toll facilities)
that provide motor vehicle access between arterial routes
on the National Highway System and a major intermodal
transportation facility.

(D) A strategic highway network consisting of a net-
work of highways that are important to the United States
strategic defense policy and that provide defense access,
continuity, and emergency capabilities for the movement of
personnel, materials, and equipment in both peacetime
and wartime. The highways may be highways on or off the
Interstate System and shall be designated by the Sec-
retary in consultation with appropriate Federal agencies
and the States.

(E) Major strategic highway network connectors con-
sisting of highways that provide motor vehicle access be-
tween major military installations and highways that are
part of the strategic highway network. The highways shall
be designated by the Secretary in consultation with appro-
priate Federal agencies and the States.

(3) MAXIMUM MILEAGE.—The mileage of highways on the
National Highway System shall not exceed 178,250 miles.

(4) MODIFICATIONS TO NHS.—

(A) IN GENERAL.—The Secretary may make any modi-
fication, including any modification consisting of a con-
nector to a major intermodal terminal, to the National
Highway System that is proposed by a State or that is pro-
posed by a State and revised by the Secretary if the Sec-
retary determines that the modification—

(i) meets the criteria established for the National

Highway System under this title; and

(ii) enhances the national transportation charac-
teristics of the National Highway System.
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(B) COOPERATION.—

(i) IN GENERAL.—In proposing a modification
under this paragraph, a State shall cooperate with
local and regional officials.

(i1) URBANIZED AREAS.—In an urbanized area, the
local officials shall act through the metropolitan plan-
ning organization designated for the area under sec-
tion 134.

(5) CONGRESSIONAL HIGH PRIORITY CORRIDORS.—Upon the
completion of feasibility studies, the Secretary shall add to the
National Highway System any congressional high priority cor-
ridor or any segment of such a corridor established by section
1105 of the Intermodal Surface Transportation Efficiency Act
of 1991 (105 Stat. 2031 et seq.) that was not identified on the
National Highway System described in paragraph (1).

(6) ELIGIBLE PROJECTS FOR NHS.—Subject to approval by
the Secretary, funds apportioned to a State under section
104(b)(1) for the National Highway System may be obligated
for any of the following:

(A) Construction, reconstruction, resurfacing, restora-
tion, and rehabilitation of segments of the National High-
way System.

(B) Operational improvements for segments of the Na-
tional Highway System.

(C) Construction of, and operational improvements for,
a Federal-aid highway not on the National Highway Sys-
tem, and construction of a transit project eligible for assist-
ance under chapter 53 of title 49, if—

(i) the highway or transit project is in the same
corridor as, and in proximity to, a fully access-con-
trolled highway designated as a part of the National
Highway System;

(i1) the construction or improvements will improve
the level of service on the fully access-controlled high-
way described in clause (i) and improve regional traffic
flow; and

(iii) the construction or improvements are more
cost-effective than an improvement to the fully access-
controlled highway described in clause (i).

(D) Highway safety improvements for segments of the
National Highway System.

(E) Transportation planning in accordance with sec-
tions 134 and 135.

(F) Highway research and planning in accordance with
chapter 5.

(G) Highway-related technology transfer activities.

(H) Capital and operating costs for traffic monitoring,
management, and control facilities and programs.

(I) Fringe and corridor parking facilities.

(J) Carpool and vanpool projects.

(K) Bicycle transportation and pedestrian walkways in
accordance with section 217.

(L) Development, establishment, and implementation
of management systems under section 303.
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(M) In accordance with all applicable Federal law (in-
cluding regulations), participation in natural habitat and
wetland mitigation efforts related to projects funded under
this title, which may include participation in natural habi-
tat and wetland mitigation banks, contributions to state-
wide and regional efforts to conserve, restore, enhance,
and create natural habitats and wetland, and development
of statewide and regional natural habitat and wetland con-
servation and mitigation plans, including any such banks,
efforts, and plans authorized under the Water Resources
Development Act of 1990 (Public Law 101-640) (including
crediting provisions). Contributions to the mitigation ef-
forts described in the preceding sentence may take place
concurrent with or in advance of project construction; ex-
cept that contributions in advance of project construction
may occur only if the efforts are consistent with all appli-
cable requirements of Federal law (including regulations)
and State transportation planning processes. With respect
to participation in a natural habitat or wetland mitigation
effort related to a project funded under this title that has
an impact that occurs within the service area of a mitiga-
tion bank, preference shall be given, to the maximum ex-
tent practicable, to the use of the mitigation bank if the
bank contains sufficient available credits to offset the im-
pact and the bank is approved in accordance with the Fed-
eral Guidance for the Establishment, Use and Operation of
Mitigation Banks (60 Fed. Reg. 58605 (November 28,
1995)) or other applicable Federal law (including regula-
tions).

(N) Publicly-owned intracity or intercity bus terminals.

(O) Infrastructure-based intelligent transportation sys-
tems capital improvements.

(P) In the Virgin Islands, Guam, American Samoa,
and the Commonwealth of the Northern Mariana Islands,
any project eligible for assistance under section 133, any
airport, and any seaport.

(c) INTERSTATE SYSTEM.—
(1) DESCRIPTION.—

(A) IN GENERAL.—The Dwight D. Eisenhower National
System of Interstate and Defense Highways within the
United States (including the District of Columbia and
Puerto Rico) consists of highways designed, located, and
selected in accordance with this paragraph.

(B) DESIGN.—

(1) IN GENERAL.—Except as provided in clause (ii),
highways on the Interstate System shall be designed
in accordance with the standards of section 109(b).

(ii) ExcepTiON.—Highways on the Interstate Sys-
tem in Alaska and Puerto Rico shall be designed in
accordance with such geometric and construction
standards as are adequate for current and probable fu-
ture traffic demands and the needs of the locality of
the highway.
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(C) LocaTioN.—Highways on the Interstate System
shall be located so as—

(i) to connect by routes, as direct as practicable,
the principal metropolitan areas, cities, and industrial
centers;

(ii) to serve the national defense; and

(iii) to the maximum extent practicable, to connect
at suitable border points with routes of continental
importance in Canada and Mexico.

(D) SELECTION OF ROUTES.—To the maximum extent
practicable, each route of the Interstate System shall be
selected by joint action of the State transportation depart-
ments of the State in which the route is located and the
adjoining States, in cooperation with local and regional
officials, and subject to the approval of the Secretary.

(2) MAXIMUM MILEAGE.—The mileage of highways on the
Interstate System shall not exceed 43,000 miles, exclusive of
designations under paragraph (4).

(3) MODIFICATIONS.—The Secretary may approve or re-
quire modifications to the Interstate System in a manner con-
sistent with the policies and procedures established under this
subsection.

(4) INTERSTATE SYSTEM DESIGNATIONS.—

(A) ADDITIONS.—If the Secretary determines that a
highway on the National Highway System meets all stand-
ards of a highway on the Interstate System and that the
highway is a logical addition or connection to the Inter-
state System, the Secretary may, upon the affirmative rec-
ommendation of the State or States in which the highway
is located, designate the highway as a route on the Inter-
state System.

(B) DESIGNATIONS AS FUTURE INTERSTATE SYSTEM
ROUTES.—

(i) IN GENERAL.—If the Secretary determines that
a highway on the National Highway System would be
a logical addition or connection to the Interstate Sys-
tem and would qualify for designation as a route on
the Interstate System under subparagraph (A) if the
highway met all standards of a highway on the Inter-
state System, the Secretary may, upon the affirmative
recommendation of the State or States in which the
highway is located, designate the highway as a future
Interstate System route.

(i) WRITTEN AGREEMENT OF STATES.—A designa-
tion under clause (i) shall be made only upon the writ-
ten agreement of the State or States described in such
clause that the highway will be constructed to meet all
standards of a highway on the Interstate System by
the date that is 12 years after the date of the agree-
ment.

(iii) REMOVAL OF DESIGNATION.—

(I) IN GENERAL.—If the State or States de-
scribed in clause (i) have not substantially com-
pleted the construction of a highway designated
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under this subparagraph within the time provided
for in the agreement between the Secretary and
the State or States under clause (ii), the Secretary
shall remove the designation of the highway as a
future Interstate System route.

(II) EFFEcT OF REMOVAL.—Removal of the
designation of a highway under subclause (I) shall
not preclude the Secretary from designating the
highway as a route on the Interstate System
under subparagraph (A) or under any other provi-
sion of law providing for addition to the Interstate
System.

(iv) PROHIBITION ON REFERRAL AS INTERSTATE SYS-

TEM ROUTE.—No law, rule, regulation, map, document,

or other record of the United States, or of any State

or political subdivision of a State, shall refer to any
highway designated as a future Interstate System
route under this subparagraph, nor shall any such
highway be signed or marked, as a highway on the

Interstate System until such time as the highway is

constructed to the geometric and construction stand-

ards for the Interstate System and has been des-
ignated as a route on the Interstate System.

(C) FINANCIAL RESPONSIBILITY.—Except as provided in
this title, the designation of a highway under this para-
graph shall create no additional Federal financial responsi-
bility with respect to the highway.

(d) TRANSFER OF INTERSTATE CONSTRUCTION FUNDS.—

(1) INTERSTATE CONSTRUCTION FUNDS NOT IN SURPLUS.—

(A) IN GENERAL.—Upon application by a State and ap-
proval by the Secretary, the Secretary may transfer to the
apportionment of the State under section 104(b)(1) any
amount of funds apportioned to the State under section
104(b)(5)(A) (as in effect on the day before the date of
enactment of the Transportation Equity Act for the 21st
Century), if the amount does not exceed the Federal share
of the costs of construction of segments of the Interstate
System in the State included in the most recent Interstate
System cost estimate.

(B) EFrECT OF TRANSFER.—Upon transfer of an
amount under subparagraph (A), the construction on
which the amount is based, as included in the most recent
Interstate System cost estimate, shall not be eligible for
funding under section 104(b)(5)(A) (as in effect on the day
before the date of enactment of the Transportation Equity
Act for the 21st Century) or 118(c).

(2) SURPLUS INTERSTATE CONSTRUCTION FUNDS.—Upon ap-
plication by a State and approval by the Secretary, the Sec-
retary may transfer to the apportionment of the State under
section 104(b)(1) any amount of surplus funds apportioned to
the State under section 104(b)(5)(A) (as in effect on the day be-
fore the date of enactment of the Transportation Equity Act for
the 21st Century), if the State has fully financed all work eligi-
ble under the most recent Interstate System cost estimate.
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(3) APPLICABILITY OF CERTAIN LAWS.—Funds transferred
under this subsection shall be subject to the laws (including
regulations, policies, and procedures) relating to the apportion-
ment to which the funds are transferred.

§104. Apportionment

(a) ADMINISTRATIVE EXPENSES.—

(1) IN GENERAL.—Whenever an apportionment is made of
the sums made available for expenditure on each of the surface
transportation program under section 133, the bridge program
under section 144, the congestion mitigation and air quality
improvement program under section 149, the Interstate and
National Highway System program, the minimum guarantee
program under section 105, the Federal lands highway pro-
gram under section 204, or the Appalachian development high-
way system program under section 201 of the Appalachian Re-
gional Development Act of 1965 (40 U.S.C. App.), the Secretary
shall deduct a sum, in an amount not to exceed 1% percent of
all sums so made available, as the Secretary determines
necessary—

(A) to administer the provisions of law to be financed
from appropriations for the Federal-aid highway program
and programs authorized under chapter 2; and

(B) to make transfers of such sums as the Secretary
determines to be appropriate to the Appalachian Regional
Commission for administrative activities associated with
the Appalachian development highway system.

(2) CONSIDERATION OF UNOBLIGATED BALANCES.—In mak-
ing the determination described in paragraph (1), the Secretary
shall take into account the unobligated balance of any sums
deducted under this subsection in prior fiscal years.

(3) AVAILABILITY.—The sum deducted under paragraph (1)
shall remain available until expended.

(b) APPORTIONMENTS.—On October 1 of each fiscal year, the
Secretary, after making the deduction authorized by subsection (a)
and the set-aside authorized by subsection (f), shall apportion the
remainder of the sums authorized to be appropriated for expendi-
ture on the Interstate and National Highway System program, the
Congestion Mitigation and Air Quality Improvement program, and
the Surface Transportation program for that fiscal year, among the
several States in the following manner:

(1) NATIONAL HIGHWAY SYSTEM COMPONENT.—

(A) IN GENERAL.—For the National Highway System
(excluding funds apportioned wunder paragraph (4)),
$36,400,000 for each fiscal year to the Virgin Islands,
Guam, American Samoa, and the Commonwealth of North-
ern Mariana Islands, $18,800,000 for each of fiscal years
1998 through 2002 for the Alaska Highway, and the re-
mainder apportioned as follows:

(i) 25 percent in the ratio that—

(I) the total lane miles of principal arterial
routes (excluding Interstate System routes) in
each State; bears to
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(IT) the total lane miles of principal arterial
routes (excluding Interstate System routes) in all
States.

(i1) 35 percent in the ratio that—

(I) the total vehicle miles traveled on lanes on
principal arterial routes (excluding Interstate Sys-
tem routes) in each State; bears to

(IT) the total vehicle miles traveled on lanes
on principal arterial routes (excluding Interstate
System routes) in all States.

(iii) 30 percent in the ratio that—

(I) the total diesel fuel used on highways in
each State; bears to

(IT) the total diesel fuel used on highways in
all States.

(iv) 10 percent in the ratio that—

(I) the quotient obtained by dividing the total
lane miles on principal arterial highways in each
State by the total population of the State; bears to

(IT) the quotient obtained by dividing the total
lane miles on principal arterial highways in all
States by the total population of all States.

(B) MINIMUM APPORTIONMENT.—Notwithstanding sub-
paragraph (A) and paragraph (4), each State shall receive
a minimum of %2 of 1 percent of the funds apportioned
under subparagraph (A) and paragraph (4).

(2) CONGESTION MITIGATION AND AIR QUALITY IMPROVE-
MENT PROGRAM.—

(A) IN GENERAL.—For the congestion mitigation and
air quality improvement program, in the ratio that—

(1) the total of all weighted nonattainment and
maintenance area populations in each State; bears to

(ii) the total of all weighted nonattainment and
maintenance area populations in all States.

(B) CALCULATION OF WEIGHTED NONATTAINMENT AND
MAINTENANCE AREA POPULATION.—Subject to subparagraph
(C), for the purpose of subparagraph (A), the weighted
nonattainment and maintenance area population shall be
calculated by multiplying the population of each area in a
State that was a nonattainment area or maintenance area
as described in section 149(b) for ozone or carbon monoxide
by a factor of—

(i) 0.8 if—

(I) at the time of the apportionment, the area
is a maintenance area; or

(IT) at the time of the apportionment, the area
is classified as a submarginal ozone nonattain-
ment area under the Clean Air Act (42 U.S.C.
7401 et seq.);

(i) 1.0 if, at the time of the apportionment, the
area is classified as a marginal ozone nonattainment
area under subpart 2 of part D of title I of the Clean
Air Act (42 U.S.C. 7511 et seq.);
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(iii) 1.1 if, at the time of the apportionment, the
area is classified as a moderate ozone nonattainment
area under such subpart;

(iv) 1.2 if, at the time of the apportionment, the
area is classified as a serious ozone nonattainment
area under such subpart;

(v) 1.3 if, at the time of the apportionment, the
area is classified as a severe ozone nonattainment
area under such subpart;

(vi) 1.4 if, at the time of the apportionment, the
area is classified as an extreme ozone nonattainment
area under such subpart; or

(vii) 1.0 if, at the time of the apportionment, the
area is not a nonattainment or maintenance area as
described in section 149(b) for ozone, but is classified
under subpart 3 of part D of title I of such Act (42
U.S.C. 7512 et seq.) as a nonattainment area de-
scribed in section 149(b) for carbon monoxide.

(C) ADDITIONAL ADJUSTMENT FOR CARBON MONOXIDE

AREAS.—

(i) CARBON MONOXIDE NONATTAINMENT AREAS.—If,
in addition to being classified as a nonattainment or
maintenance area for ozone, the area was also classi-
fied under subpart 3 of part D of title I of such Act (42
U.S.C. 7512 et seq.) as a nonattainment area de-
scribed in section 149(b) for carbon monoxide, the
weighted nonattainment or maintenance area popu-
lation of the area, as determined under clauses (i)
through (vi) of subparagraph (B), shall be further mul-
tiplied by a factor of 1.2.

(ii) CARBON MONOXIDE MAINTENANCE AREAS.—If],
in addition to being classified as a nonattainment or
maintenance area for ozone, the area was at one time
also classified under subpart 3 of part D of title I of
such Act (42 U.S.C. 7512 et seq.) as a nonattainment
area described in section 149(b) for carbon monoxide
but has been redesignated as a maintenance area, the
weighted nonattainment or maintenance area popu-
lation of the area, as determined under clauses (i)
through (vi) of subparagraph (B), shall be further mul-
tiplied by a factor of 1.1.

(D) MINIMUM APPORTIONMENT.—Notwithstanding any

other provision of this paragraph, each State shall receive
a minimum of %2 of 1 percent of the funds apportioned
under this paragraph.

(E) DETERMINATIONS OF POPULATION.—In determining

population figures for the purposes of this paragraph, the
Secretary shall use the latest available annual estimates
prepared by the Secretary of Commerce.

(3) SURFACE TRANSPORTATION PROGRAM.—

(A) IN GENERAL.—For the surface transportation pro-

gram, in accordance with the following formula:

(i) 25 percent of the apportionments in the
ratio that—
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(I) the total lane miles of Federal-aid high-
ways in each State; bears to

(IT) the total lane miles of Federal-aid high-
ways in all States.

(i) 40 percent of the apportionments in the
ratio that—

(I) the total vehicle miles traveled on lanes on
Federal-aid highways in each State; bears to

(IT) the total vehicle miles traveled on lanes
on Federal-aid highways in all States.

(iii) 35 percent of the apportionments in the
ratio that—

(I) the estimated tax payments attributable to
highway users in each State paid into the High-
way Trust Fund (other than the Mass Transit Ac-
count) in the latest fiscal year for which data are
available; bears to

(IT) the estimated tax payments attributable
to highway users in all States paid into the High-
way Trust Fund (other than the Mass Transit Ac-
count) in the latest fiscal year for which data are
available.

(B) MINIMUM APPORTIONMENT.—Notwithstanding sub-

paragraph (A), each State shall receive a minimum of %2

of 1 percent of the funds apportioned under this para-

graph.

(4) INTERSTATE MAINTENANCE COMPONENT.—For resur-
facing, restoring, rehabilitating, and reconstructing the Inter-
state System—

(A) 33%5 percent in the ratio that—

(i) the total lane miles on Interstate System
routes open to traffic in each State; bears to

(i1) the total of all such lane miles in all States;
(B) 33%5 percent in the ratio that—

(1) the total vehicle miles traveled on Interstate
System routes open to traffic in each State; bears to

(i1) the total of all such vehicle miles traveled in
all States; and
(C) 33Y5 percent in the ratio that—

(i) the total of each State’s annual contributions to
the Highway Trust Fund (other than the Mass Transit
Account) attributable to commercial vehicles; bears to

(i) the total of such annual contributions by all
States.

(c) TRANSFERABILITY OF NHS APPORTIONMENTS.—A State may
transfer not to exceed 50 percent of the State’s apportionment
under subsection (b)(1) to the apportionment of the State under
subsection (b)(3). A State may transfer not to exceed 100 percent
of the State’s apportionment under subsection (b)(1) to the appor-
tionment of the State under subsection (b)(3) if the State requests
to make such transfer and the Secretary approves such transfer as
being in the public interest, after providing notice and sufficient
opportunity for public comment. Section 133(d) shall not apply to
funds transferred under this subsection.
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(d) OPERATION LIFESAVER AND HIGH SPEED RAIL CORRIDORS.—

(1) OPERATION LIFESAVER.—Before making an apportion-
ment under subsection (b)(3) of this section for a fiscal year,
the Secretary shall set aside $500,000 for such fiscal year for
carrying out a public information and education program to
help prevent and reduce motor vehicle accidents, injuries, and
fatalities and to improve driver performance at railway-high-
way crossings.

(2) RAILWAY-HIGHWAY CROSSING HAZARD ELIMINATION IN
HIGH SPEED RAIL CORRIDORS.—

(A) IN GENERAL.—Before making an apportionment of
funds under subsection (b)(3) for a fiscal year, the Sec-
retary shall set aside $5,250,000 of the funds made avail-
able for the surface transportation program for the fiscal
year for elimination of hazards of railway-highway cross-
ings.

(B) ELIGIBLE CORRIDORS.—Subject to subparagraph
(E), funds made available under subparagraph (A) shall be
expended for projects in—

(i) 5 railway corridors selected by the Secretary in
accordance with this subsection (as in effect on the
day before the date of enactment of this clause);

(i) 3 railway corridors selected by the Secretary in
accordance with subparagraphs (C) and (D);

(iii) a Gulf Coast high speed railway corridor (as
designated by the Secretary);

(iv) a Keystone high speed railway corridor from
Philadelphia to Harrisburg, Pennsylvania; and

(v) an Empire State railway corridor from New
York City to Albany to Buffalo, New York.

(C) REQUIRED INCLUSION OF HIGH SPEED RAIL LINES.—
A corridor selected by the Secretary under subparagraph
(B) shall include rail lines where railroad speeds of 90
miles or more per hour are occurring or can reasonably be
expected to occur in the future.

(D) CONSIDERATIONS IN CORRIDOR SELECTION.—In se-
lecting corridors under subparagraph (B), the Secretary
shall consider—

(i) projected rail ridership volume in each corridor;

(i) the percentage of each corridor over which a
train will be capable of operating at its maximum
cruise speed taking into account such factors as topog-
raphy and other traffic on the line;

(iii) projected benefits to nonriders such as conges-
tion relief on other modes of transportation serving
each corridor (including congestion in heavily traveled
air passenger corridors);

(iv) the amount of State and local financial sup-
port that can reasonably be anticipated for the
improvement of the line and related facilities; and

(v) the cooperation of the owner of the right-of-
way that can reasonably be expected in the operation
of high speed rail passenger service in each corridor.
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(E) CERTAIN IMPROVEMENTS.—Not less than $250,000
of such set-aside shall be available per fiscal year for eligi-
ble improvements to the Minneapolis/St. Paul-Chicago seg-
ment of the Midwest High Speed Rail Corridor.

(F) AUTHORIZATION OF APPROPRIATIONS.—There is
authorized to be appropriated $15,000,000 for each of fiscal
years 1999 through 2003 to carry out this subsection.

(e) CERTIFICATION OF APPORTIONMENTS.—

(1) IN GENERAL.—On October 1 of each fiscal year the Sec-
retary shall certify to each of the State transportation depart-
ments the sums which he has apportioned hereunder to each
State for such fiscal year, and also the sums which he has de-
ducted for administration pursuant to subsection (a) of this
section. To permit the States to develop adequate plans for the
utilization of apportioned sums the Secretary shall advise each
State of the amount that will be apportioned each year under
this section not later than ninety days before the beginning of
the fiscal year for which the sums to be apportioned are
authorized, except that in the case of the Interstate System the
Secretary shall advise each State ninety days prior to the
apportionment of such funds.

(2) NOTICE TO STATES.—If the Secretary has not made an
apportionment under section 104, 105, or 144 by the 21st day
of a fiscal year beginning after September 30, 1998, the Sec-
retary shall transmit, by such 21st day, to the Committee on
Transportation and Infrastructure of the House of Representa-
tives and the Committee on Environment and Public Works of
the Senate a written statement of the reason for not making
such apportionment in a timely manner.

(f) METROPOLITAN PLANNING.—

(1) SET-ASIDE.—On October 1 of each fiscal year, the Sec-
retary, after making the deduction authorized by subsection (a)
of this section, shall set aside not to exceed 1 percent of the
remaining funds authorized to be appropriated for expenditure
upon programs authorized under this title, for the purpose of
carrying out the requirements of section 134 of this title.

(2) APPORTIONMENT TO STATES OF SET-ASIDE FUNDS.—
These funds shall be apportioned to the States in the ratio
which the population in urbanized areas or parts thereof, in
each State bears to the total population in such urbanized
areas in all the States as shown by the latest available census,
except that no State shall receive less than one-half per cen-
tum of the amount apportioned.

(3) Use ofF rUNDS.—The funds apportioned to any State
under paragraph (2) of this subsection shall be made available
by the State to the metropolitan planning organizations
responsible for carrying out the provisions of section 134 of this
title, except that States receiving the minimum apportionment
under paragraph (2) may, in addition, subject to the approval
of the Secretary, use the funds apportioned to finance transpor-
tation planning outside of urbanized areas. These funds shall
be matched in accordance with section 120(b) unless the Sec-
retary determines that the interests of the Federal-aid high-
way program would be best served without such matching.
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(4) DISTRIBUTION OF FUNDS WITHIN STATES.—The distribu-
tion within any State of the planning funds made available to
agencies under paragraph (3) of this subsection shall be in
accordance with a formula developed by each State and ap-
proved by the Secretary which shall consider but not nec-
essarily be limited to, population, status of planning, attain-
ment of air quality standards, metropolitan area transpor-
tation needs, and other factors necessary to provide for an
appropriate distribution of funds to carry out the requirements
i)f section 134 and other applicable requirements of Federal
aw.

(5) DETERMINATION OF POPULATION FIGURES.—For the pur-
poses of determining population figures under this subsection,
the Secretary shall use the most recent estimate published by
the Secretary of Commerce.

(g) Not more than 40 per centum of the amount apportioned
in any fiscal year to each State in accordance with sections 130,
144, and 152 of this title may be transferred from the apportion-
ment under one section to the apportionment under any other of
such sections if such a transfer is requested by the State transpor-
tation department and is approved by the Secretary as being in the
public interest. The Secretary may approve the transfer of 100 per
centum of the apportionment under one such section to the appor-
tionment under any other of such sections if such transfer is re-
quested by the State transportation department, and is approved
by the Secretary as being in the public interest, if he has received
satisfactory assurances from such State transportation department
that the purposes of the program from which such funds are to be
transferred have been met. A State may transfer not to exceed 50
percent of the State’s apportionment under section 144 in any fiscal
year to the apportionment of such State under subsection (b)(1) or
subsection (b)(3) of this section. Any transfer to subsection (b)(3)
shall not be subject to section 133(d). Nothing in this subsection
authorizes the transfer of any amount apportioned from the High-
way Trust Fund to any apportionment the funds for which were
not from the Highway Trust Fund, and nothing in this subsection
authorizes the transfer of any amount apportioned from funds not
from the Highway Trust Fund to any apportionment the funds for
which were from the Highway Trust Fund.

(h) RECREATIONAL TRAILS PROGRAM.—

(1) ADMINISTRATIVE COSTS.—Whenever an apportionment
is made of the sums authorized to be appropriated to carry out
the recreational trails program under section 206, the Sec-
retary shall deduct an amount, not to exceed 1%2 percent of the
sums authorized, to cover the cost to the Secretary for adminis-
tration of and research and technical assistance under the rec-
reational trails program and for administration of the National
Recreational Trails Advisory Committee. The Secretary may
enter into contracts with for-profit organizations or contracts,
partnerships, or cooperative agreements with other govern-
ment agencies, institutions of higher learning, or nonprofit
organizations to perform these tasks.

(2) APPORTIONMENT TO THE STATES.—After making the
deduction authorized by paragraph (1) of this subsection, the
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Secretary shall apportion the remainder of the sums author-
ized to be appropriated for expenditure on the recreational
trails program for each fiscal year, among the States in the fol-
lowing manner:

(A) 50 percent of that amount shall be apportioned
equally among eligible States.

(B) 50 percent of that amount shall be apportioned
among eligible States in amounts proportionate to the de-
gree of non-highway recreational fuel use in each of those
States during the preceding year.

(3) ELIGIBLE STATE DEFINED.—In this section, the term
“eligible State” means a State that meets the requirements of
section 206(c).

(i) Aupits oF HiGHWAY TRUST FUND.—From administrative

funds deducted under subsection (a), the Secretary may reimburse
the Office of Inspector General of the Department of Transpor-
tation for the conduct of annual audits of financial statements in
accordance with section 3521 of title 31.

(j) REPORT TO CONGRESS.—The Secretary shall submit to Con-

gress a report for each fiscal year on—

(1) the amount obligated, by each State, for Federal-aid
highways and highway safety construction programs during
the preceding fiscal year;

(2) the balance, as of the last day of the preceding fiscal
year, of the unobligated apportionment of each State by fiscal
year under this section and sections 105 and 144;

(3) the balance of unobligated sums available for expendi-
ture at the discretion of the Secretary for such highways and
programs for the fiscal year; and

(4) the rates of obligation of funds apportioned or set aside
under this section and sections 105, 133, and 144, according
to—

(A) program;

(B) funding category or subcategory;

(C) type of improvement;

(D) State; and

(E) sub-State geographic area, including urbanized
and rural areas, on the basis of the population of each
such area.

(k) TRANSFER OF HIGHWAY AND TRANSIT FUNDS.—

(1) TRANSFER OF HIGHWAY FUNDS.—Funds made available
under this title and transferred for transit projects of a type
described in section 133(b)(2) shall be administered by the Sec-
retary in accordance with chapter 53 of title 49, except that the
provisions of this title relating to the non-Federal share shall
apply to the transferred funds.

(2) TRANSFER OF TRANSIT FUNDS.—Funds made available
under chapter 53 of title 49 and transferred for highway
projects shall be administered by the Secretary in accordance
with this title, except that the provisions of such chapter relat-
%‘ngdto the non-Federal share shall apply to the transferred
unds.

(3) TRANSFER OF OBLIGATION AUTHORITY.—Obligation au-
thority provided for projects described in paragraphs (1) and
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(2) shall be transferred in the same manner and amount as the

funds for the projects are transferred.

(1) EFFecT OF CERTAIN DELAY IN DEPOSITS INTO HIGHWAY
TRUST FUND.—Notwithstanding any other provision of law, depos-
its into the Highway Trust Fund resulting from the application of
section 901(e) of the Taxpayer Relief Act of 1997 (111 Stat. 872)
shall not be taken into account in determining the apportionments
and allocations that any State shall be entitled to receive under the
Transportation Equity Act for the 21st Century and this title.

§105. Minimum guarantee

(a) GENERAL RULE.—For each of fiscal years 1998 through
2003, the Secretary shall allocate among the States amounts suffi-
cient to ensure that each State’s percentage of the total apportion-
ments for such fiscal year of Interstate maintenance, national high-
way system, bridge, congestion mitigation and air quality improve-
ment, surface transportation, metropolitan planning, minimum
guarantee, high priority projects, Appalachian development high-
way system, and recreational trails programs shall equal the per-
centage listed for each State in subsection (b). The minimum
amount allocated to a State under this section for a fiscal year
shall be $1,000,000.

(b) STATE PERCENTAGES.—The percentage for each State re-
ferred to in subsection (a) shall be determined in accordance with
the following table:

States: Percentage
Alabama 2.0269
Alaska ..... . 1.1915
Arizona ... . 1.5581
Arkansas 1.3214
California 9.1962
Colorado .... . 1.1673
Connecticut ....... e eaaaa e e 1.5186
DEIAWATE ...cceviiieiieeceeecee ettt e e b e et ae e e err e e e erae e eraeans 0.4424
District of Columbia .......ccceeeciiiieiiiieciiee et 0.3956
Florida ...cccccecveveeiieeeieeeeee e, et ee e e e e e e e—aeeeaeeanraaans 4.6176
Georgia .............. e eeree e e e e e e e—eeeaaaeeenraaans 3.5104
Hawaii ............... [ ettt e e e e ——eeen—teeeaaeeenraeaas 0.5177
Idaho .................. [ ettt et e e e e e n——aeaaaeeenraaaas 0.7718
Hlinois ................ [ e e e e e e e e e e e aaaeenraeens 3.3819
Indiana .............. e ettt e e e et e e e —aeeerbeeenraeeas 2.3588
Towa ..ccoooeeennns e, e, 1.2020
Kansas ............... e et e e e e e e en——eeeraeeenaaeaas 1.1717
Kentucky ........... e ettt aeas 1.7365
Louisiana ... . 1.5900
Maine ......... . 0.5263
Maryland ....... . 1.5087
Massachusetts . 1.8638
Michigan ........ . 3.1535
Minnesota ...... . 1.4993
Mississippi ........ e e 1.2186
Missouri ............. e teeeerteeeertteeestteeesateeanaeeeataeeearteeaareaearaeeearaeann 2.3615
Montana ............ e eeteeeeeeeeeeeeteeeeeesesssteeeeeeeanitatteeeeanaarrrteaeaeeannnrraeen 0.9929
Nebraska ........... et ttteeeeeeeerraeeeeeeeeeeebbeeeeeeeeaaabataeeeeaaaarraaaeaeaaannns 0.7768
Nevada ......ccceeenee et e e e e e e e e e e e aeeenaaeeas 0.7248
New Hampshire .... ettt ettt aeas 0.5163
New Jersey ............ e 2.5816
New Mexico ....... e eer—e e e e e e a——eeeaeeenaaeaas 0.9884
New York .............. e e e e ere—eeereeee—aeenraeaanes 5.1628
North Carolina ...... e et e ————aaeeeeaa———aaes 2.8298

NOrth DaKota ..ccceveieeeiiiieeiiieeeiieeeee ettt eee e e e evee e s eve e e ean e e saseeens 0.6553
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States: Percentage
ORI0 woiiiiieiieeie ettt ettt ettt e e b e e te e et e e beeeabe e taeebe e areebeeeareetaennns 3.4257
Oklahoma ..... 1.5419
Oregon .......... 1.2183
Pennsylvania 4.9887
Rhode Island 0.5958
South Carolina . 1.5910
SoUth DAKOLA ....oooieiiiiieiiieiciie ettt et 0.7149
TENMNESSEE ...vvvreieieeeiiiiiieeee ettt e e e e eeree e e e e e e etrreeeeeeeseaaraeeeeeeennssaaeaaasans 2.2646
TEXAS weiiieeeciiiiiiee e ettt e ettt e e e e e e e e e e e e e s bbb e e e e e e e e enataaeaeeeeeanaaaaaaaeaaan 7.2131
BN ettt ettt et e te e e ae e te e eteeaaaaens 0.7831
VETTNONTE ...vviiiiiiieeiiieeeiee et e e e eiree e etre e e eta e e e eteeeessseeesnsaeeessseeesssaeennnnes 0.4573
VAPZINIA ceviiiiieiiciie ettt ettt ettt et s v e e beeeaseesaaeenbeessnaenseas 2.5627
WaAShINGEON ...eviiiiiiiice ettt e e e be e e e e e e ennees 1.7875
West Virginia 1.1319
Wisconsin ..... 1.9916
WYOIMING .eviiiiiiiiiiieeeee ettt ettt e st e e e te e e et e e e s bt eeesabaeesabaesnnnnes 0.6951

(¢c) TREATMENT OF FUNDS.—

(1) PROGRAMMATIC DISTRIBUTION.—The Secretary shall
apportion the amounts made available under this section that
exceed $2,800,000,000 so that the amount apportioned to each
State under this paragraph for each program referred to in
subsection (a) (other than metropolitan planning, minimum
guarantee, high priority projects, Appalachian development
highway system, and recreational trails programs) is equal to
the amount determined by multiplying the amount to be
apportioned under this paragraph by the ratio that—

(A) the amount of funds apportioned to each State for
each program referred to in subsection (a) (other than met-
ropolitan planning, minimum guarantee, high priority
projects, Appalachian development highway system, and
recreational trails programs) for a fiscal year; bears to

(B) the total amount of funds apportioned to each
State for such program for such fiscal year.

(2) REMAINING DISTRIBUTION.—The Secretary shall admin-
ister the remainder of funds made available under this section
to the States in accordance with section 104(b)(3); except that
requirements of paragraphs (1), (2), and (3) of section 133(d)
shallhnot apply to amounts administered pursuant to this para-
graph.

(d) AUTHORIZATION.—There are authorized to be appropriated
out of the Highway Trust Fund (other than the Mass Transit Ac-
count) such sums as may be necessary to carry out this section for
each of fiscal years 1998 through 2003.

(e) SPECIAL RULE.—If in any of fiscal years 1999 through 2003,
the amount authorized under subsection (d) is more than 30 per-
cent higher than the amount authorized under subsection (d) in fis-
cal year 1998, the Secretary shall use the apportionment factors
under sections 104 and 144 as in effect on the date of enactment
of this section.

(f) GUARANTEE OF 90.5 RETURN.—

(1) IN GENERAL.—Before making any apportionment under
this title for each of fiscal years 1999 through 2003, the Sec-
retary, subject to paragraph (2), shall adjust the percentages in
the table in subsection (b) to reflect the estimated percentage
of estimated tax payments attributable to highway users in
each State paid into the Highway Trust Fund (other than the
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Mass Transit Account) in the latest fiscal year for which data
is available, to ensure that no State’s percentage return from
such Trust Fund is less than 90.5 percent.

(2) ELIGIBILITY THRESHOLD FOR INITIAL ADJUSTMENT.—The
Secretary may make an adjustment under paragraph (1) for a
State for a fiscal year only if the State’s percentage return
from the Highway Trust Fund (other than the Mass Transit
Account) in the table in subsection (b) was equal to 90.5 per-
cent.

(3) CONFORMING ADJUSTMENTS.—After making any adjust-
ments under paragraph (1) for a fiscal year, the Secretary shall
proportionately adjust the remaining percentages in the table
in subsection (b) to ensure that the total of the percentages in
the table is equal to 100 percent for such fiscal year.

(4) LIMITATION ON ADJUSTMENTS.—After making any
adjustments under paragraph (3) for a fiscal year, the Sec-
retary shall determine whether or not any State’s percentage
return from the Highway Trust Fund (other than the Mass
Transit Account) is less than 90.5 percent as a result of such
adjustments and shall adjust the percentages in the table for
such fiscal year accordingly. Adjustments of the percentages in
the table under this paragraph may not result in the total of
such percentages exceeding 100 percent.

§106. Project approval and oversight

(a) IN GENERAL.—

(1) SUBMISSION OF PLANS, SPECIFICATIONS, AND ESTI-
MATES.—Except as otherwise provided in this section, each
State transportation department shall submit to the Secretary
for approval such plans, specifications, and estimates for each
proposed project as the Secretary may require.

(2) PROJECT AGREEMENT.—The Secretary shall act on the
plans, specifications, and estimates as soon as practicable after
the date of their submission and shall enter into a formal
project agreement with the State transportation department
formalizing the conditions of the project approval.

(3) CONTRACTUAL OBLIGATION.—The execution of the
project agreement shall be deemed a contractual obligation of
the Federal Government for the payment of the Federal share
of the cost of the project.

(4) GUIDANCE.—In taking action under this subsection, the
Secretary shall be guided by section 109.

(b) PROJECT AGREEMENT.—

(1) PROVISION OF STATE FUNDS.—The project agreement
shall make provision for State funds required to pay the
State’s non-Federal share of the cost of construction of the
project and to pay for maintenance of the project after comple-
tion of construction.

(2) REPRESENTATIONS OF STATE.—If a part of the project is
to be constructed at the expense of, or in cooperation with,
political subdivisions of the State, the Secretary may rely on
representations made by the State transportation department
with respect to the arrangements or agreements made by the
State transportation department and appropriate local officials
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for ensuring that the non-Federal contribution will be provided

under paragraph (1).

(c) ASSUMPTION BY STATES OF RESPONSIBILITIES OF THE
SECRETARY.—

(1) NON-INTERSTATE NHS PROJECTS.—For projects under
this title that are on the National Highway System but not on
the Interstate System, the State may assume the responsibil-
ities of the Secretary under this title for design, plans, speci-
fications, estimates, contract awards, and inspections of
projects unless the State or the Secretary determines that such
assumption is not appropriate.

(2) NON-NHS PROJECTS.—For projects under this title that
are not on the National Highway System, the State shall as-
sume the responsibilities of the Secretary under this title for
design, plans, specifications, estimates, contract awards, and
inspection of projects, unless the State determines that such
assumption is not appropriate.

(3) AGREEMENT.—The Secretary and the State shall enter
into an agreement relating to the extent to which the State as-
sumes the responsibilities of the Secretary under this sub-
section.

(4) LIMITATION ON AUTHORITY OF SECRETARY.—The Sec-
retary may not assume any greater responsibility than the Sec-
retary is permitted under this title on September 30, 1997, ex-
cept upon agreement by the Secretary and the State.

(d) RESPONSIBILITIES OF THE SECRETARY.—Nothing in this sec-
tion, section 133, or section 149 shall affect or discharge any
responsibility or obligation of the Secretary under—

(1) section 113 or 114; or

(2) any Federal law other than this title (including section
5333 of title 49).

(e) VALUE ENGINEERING ANALYSIS.—For such projects as the
Secretary determines advisable, plans, specifications, and estimates
for proposed projects on any Federal-aid highway shall be accom-
panied by a value engineering analysis or other cost reduction
analysis.

(f) LirE-CYCLE COST ANALYSIS.—

(1) USE OF LIFE-CYCLE COST ANALYSIS.—The Secretary
shall develop recommendations for the States to conduct life-
cycle cost analyses. The recommendations shall be based on
the principles contained in section 2 of Executive Order No.
12893 and shall be developed in consultation with the Amer-
ican Association of State Highway and Transportation Offi-
cials. The Secretary shall not require a State to conduct a life-
cycle cost analysis for any project as a result of the rec-
ommendations required under this subsection.

(2) LIFE-CYCLE COST ANALYSIS DEFINED.—In this sub-
section, the term “life-cycle cost analysis” means a process for
evaluating the total economic worth of a usable project seg-
ment by analyzing initial costs and discounted future costs,
such as maintenance, user costs, reconstruction, rehabilitation,
restoring, and resurfacing costs, over the life of the project seg-
ment.

(g) VALUE ENGINEERING FOR NHS.—
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(1) REQUIREMENT.—The Secretary shall establish a pro-
gram to require States to carry out a value engineering anal-
ysis for all projects on the National Highway System with an
estimated total cost of $25,000,000 or more.

(2) VALUE ENGINEERING DEFINED.—In this subsection, the
term “value engineering analysis” means a systematic process
of review and analysis of a project during its design phase by
a multidisciplined team of persons not involved in the project
in order to provide suggestions for reducing the total cost of
the project and providing a project of equal or better quality.
Such suggestions may include combining or eliminating other-
wise inefficient or expensive parts of the original proposed de-
sign for the project and total redesign of the proposed project
using different technologies, materials, or methods so as to
accomplish the original purpose of the project.

(h) FINANCIAL PLAN.—A recipient of Federal financial assist-
ance for a project under this title with an estimated total cost of
$1,000,000,000 or more shall submit to the Secretary an annual
financial plan for the project. The plan shall be based on detailed
annual estimates of the cost to complete the remaining elements of
the project and on reasonable assumptions, as determined by the
Secretary, of future increases in the cost to complete the project.

§107. Acquisition of rights-of-way—Interstate System

(a) In any case in which the Secretary is requested by a State
to acquire lands or interests in lands (including within the term
“interests in lands”, the control of access thereto from adjoining
lands) required by such State for right-of-way or other purposes in
connection with the prosecution of any project for the construction,
reconstruction, or improvement of any section of the Interstate Sys-
tem, the Secretary is authorized, in the name of the United States
and prior to the approval of title by the Attorney General, to ac-
quire, enter upon, and take possession of such lands or interests in
lands by purchase, donation, condemnation, or otherwise in accord-
ance with the laws of the United States (including the Act of Feb-
ruary 26, 1931, 46 Stat. 1421), if—

(1) the Secretary has determined either that the State is
unable to acquire necessary lands or interests in lands, or is
unable to acquire such lands or interests in lands with suffi-
cient promptness; and

(2) the State has agreed with the Secretary to pay, at such
time as may be specified by the Secretary an amount equal to
10 per centum of the costs incurred by the Secretary, in acquir-
ing such lands or interests in lands, or such lesser percentage
which represents the State’s pro rata share of project costs as
determined in accordance with subsection (c) of section 120 of
this title.

The authority granted by this section shall also apply to lands
and interests in lands received as grants of land from the United
States and owned or held by railroads or other corporations.

(b) The costs incurred by the Secretary in acquiring any such
lands or interests in lands may include the cost of examination and
abstract of title, certificate of title, advertising, and any fees inci-
dental to such acquisition. All costs incurred by the Secretary in
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connection with the acquisition of any such lands or interests in
lands shall be paid from the funds for construction, reconstruction,
or improvement of the Interstate System apportioned to the State
upon the request of which such lands or interests in lands are ac-
quired, and any sums paid to the Secretary by such State as its
share of the costs of acquisition of such lands or interests in lands
shall be deposited in the Treasury to the credit of the appropriation
of Federal-aid highways and shall be credited to the amount appor-
tioned to such State as its apportionment of funds for construction,
reconstruction, or improvement of the Interstate System, or shall
be deducted from other moneys due the State for reimbursement
from funds authorized to be appropriated under section 108(b) of
the Federal-Aid Highway Act of 1956.

(c) The Secretary is further authorized and directed by proper
deed, executed in the name of the United States, to convey any
such lands or interests in lands acquired in any State under the
provisions of this section, except the outside five feet of any such
right-of-way in any State which does not provide control of access,
to the State transportation department of such State or such polit-
ical subdivision thereof as its laws may provide, upon such terms
and conditions as to such lands or interests in lands as may be
agreed upon by the Secretary and the State transportation depart-
ment or political subdivisions to which the conveyance is to be
made. Whenever the State makes provision for control of access
satisfactory to the Secretary, the outside five feet then shall be con-
veyed to the State by the Secretary, as herein provided.

(d) Whenever rights-of-way, including control of access, on the
Interstate System are required over lands or interests in lands
owned by the United States, the Secretary may make such
arrangements with the agency having jurisdiction over such lands
as may be necessary to give the State or other person constructing
the projects on such lands adequate rights-of-way and control of ac-
cess thereto from adjoining lands, and any such agency is directed
to cooperate with the Secretary in this connection.

§108. Advance acquisition of real property

(a) IN GENERAL.—

(1) AVAILABILITY OF FUNDS.—For the purpose of facilitating
the timely and economical acquisition of real property for a
transportation improvement eligible for funding under this
title, the Secretary, upon the request of a State, may make
available, for the acquisition of real property, such funds
apportioned to the State as may be expended on the transpor-
tation improvement, under such rules and regulations as the
Secretary may issue.

(2) CONSTRUCTION.—The agreement between the Secretary
and the State for the reimbursement of the cost of the real
property shall provide for the actual construction of the trans-
portation improvement within a period not to exceed 20 years
following the fiscal year for which the request is made, unless
the Secretary determines that a longer period is reasonable.

(b) Federal participation in the cost of rights-of-way acquired
under subsection (a) of this section shall not exceed the Federal pro
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rata share applicable to the class of funds from which Federal re-
imbursement is made.
(c) EARLY ACQUISITION OF RIGHTS-OF-WAY.—

(1) GENERAL RULE.—Subject to paragraph (2), funds appor-
tioned to a State under this title may be used to participate in
the payment of—

(A) costs incurred by the State for acquisition of
rights-of-way, acquired in advance of any Federal approval
or authorization, if the rights-of-way are subsequently
incorporated into a project eligible for surface transpor-
tation program funds; and

(B) costs incurred by the State for the acquisition of
land necessary to preserve environmental and scenic val-
ues.

(2) TERMS AND CONDITIONS.—The Federal share payable of
the costs described in paragraph (1) shall be eligible for reim-
bursement out of funds apportioned to a State under this title
when the rights-of-way acquired are incorporated into a project
eligible for surface transportation program funds, if the State
demonstrates to the Secretary and the Secretary finds that—

(A) any land acquired, and relocation assistance pro-
vided, complied with the Uniform Relocation Assistance
and Real Property Acquisition Policies Act of 1970;

(B) the requirements of title VI of the Civil Rights Act
of 1964 have been complied with;

(C) the State has a mandatory comprehensive and co-
ordinated land use, environment, and transportation plan-
ning process under State law and the acquisition is cer-
tified by the Governor as consistent with the State plans
before the acquisition;

(D) the acquisition is determined in advance by the
Governor to be consistent with the State transportation
planning process pursuant to section 135 of this title;

(E) the alternative for which the right-of-way is ac-
quired is selected by the State pursuant to regulations to
be issued by the Secretary which provide for the consider-
ation of the environmental impacts of various alternatives;

(F) before the time that the cost incurred by a State
is approved for Federal participation, environmental com-
pliance pursuant to the National Environmental Policy Act
has been completed for the project for which the right-of-
way was acquired by the State, and the acquisition has
been approved by the Secretary under this Act, and in
compliance with section 303 of title 49, section 7 of the
Endangered Species Act, and all other applicable environ-
mental laws shall be identified by the Secretary in regula-
tions; and

(G) before the time that the cost incurred by a State
is approved for Federal participation, both the Secretary
and the Administrator of the Environmental Protection
Agency have concurred that the property acquired in ad-
vance of Federal approval or authorization did not influ-
ence the environmental assessment of the project, the deci-
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sion relative to the need to construct the project, or the
selection of the project design or location.

§109. Standards

(a) IN GENERAL.—The Secretary shall ensure that the plans
and specifications for each proposed highway project under this
chapter provide for a facility that will—

(1) adequately serve the existing and planned future traffic
of the highway in a manner that is conducive to safety, dura-
bility, and economy of maintenance; and

(2) be designed and constructed in accordance with criteria
best suited to accomplish the objectives described in paragraph
(1) and to conform to the particular needs of each locality.

(b) The geometric and construction standards to be adopted for
the Interstate System shall be those approved by the Secretary in
cooperation with the State transportation departments. Such
standards, as applied to each actual construction project, shall be
adequate to enable such project to accommodate the types and vol-
umes of traffic anticipated for such project for the twenty-year pe-
riod commencing on the date of approval by the Secretary, under
section 106 of this title, of the plans, specifications, and estimates
for actual construction of such project. Such standards shall in all
cases provide for at least four lanes of traffic. The right-of-way
width of the Interstate System shall be adequate to permit con-
struction of projects on the Interstate System to such standards.
The Secretary shall apply such standards uniformly throughout all
the States.

(c) DESIGN CRITERIA FOR NATIONAL HIGHWAY SYSTEM.—

(1) IN GENERAL.—A design for new construction, recon-
struction, resurfacing (except for maintenance resurfacing),
restoration, or rehabilitation of a highway on the National
Highway System (other than a highway also on the Interstate
System) may take into account, in addition to the criteria de-
scribed in subsection (a)—

(A) the constructed and natural environment of the
area;

(B) the environmental, scenic, aesthetic, historic, com-
munity, and preservation impacts of the activity; and

(C) access for other modes of transportation.

(2) DEVELOPMENT OF CRITERIA.—The Secretary, in coopera-
tion with State transportation departments, may develop cri-
teria to implement paragraph (1). In developing criteria under
this paragraph, the Secretary shall consider the results of the
committee process of the American Association of State High-
way and Transportation Officials as used in adopting and pub-
lishing “A Policy on Geometric Design of Highways and
Streets”, including comments submitted by interested parties
as part of such process.

(d) On any highway project in which Federal funds hereafter
participate, or on any such project constructed since December 20,
1944, the location, form and character of informational, regulatory
and warning signs, curb and pavement or other markings, and traf-
fic signals installed or placed by any public authority or other
agency, shall be subject to the approval of the State transportation
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department with the concurrence of the Secretary, who is directed
to concur only in such installations as will promote the safe and
efficient utilization of the highways.

(e) No funds shall be approved for expenditure on any Federal-
aid highway, or highway affected under chapter 2 of this title, un-
less proper safety protective devices complying with safety stand-
ards determined by the Secretary at that time as being adequate
shall be installed or be in operation at any highway and railroad
grade crossing or drawbridge on that portion of the highway with
respect to which such expenditures are to be made.

(f) The Secretary shall not, as a condition precedent to his ap-
proval under section 106 of this title, require any State to acquire
title to, or control of, any marginal land along the proposed high-
way in addition to that reasonably necessary for road surfaces, me-
dian strips, bikeways, gutters, ditches, and side slopes, and of suffi-
cient width to provide service roads to adjacent property to permit
safe access at controlled locations in order to expedite traffic, pro-
mote safety, and minimize roadside parking.

(g) The Secretary shall issue within 30 days after the day of
enactment of the Federal-Aid Highway Act of 1970 guidelines for
minimizing possible soil erosion from highway construction. Such
guidelines shall apply to all proposed projects with respect to which
plans, specifications, and estimates are approved by the Secretary
after the issuance of such guidelines.

(h) Not later than July 1, 1972, the Secretary, after consulta-
tion with appropriate Federal and State officials, shall submit to
Congress, and not later than 90 days after such submission, pro-
mulgate guidelines designed to assure that possible adverse eco-
nomic, social, and environmental effects relating to any proposed
project on any Federal-aid system have been fully considered in
developing such project, and that the final decision on the project
are made in the best overall public interest, taking into consider-
ation the need for fast, safe and efficient transportation, public
services, and the costs of eliminating or minimizing such adverse
effects and the following:

(1) air, noise, and water pollution;

(2) destruction or disruption of man-made and natural re-
sources, aesthetic values, community cohesion and the avail-
ability of public facilities and services;

(3) adverse employment effects, and tax and property val-
ues losses;

1 (4) injurious displacement of people, businesses and farms;
an

(5) disruption of desirable community and regional growth.

Such guidelines shall apply to all proposed projects with respect to
which plans, specifications, and estimates are approved by the Sec-
retary after the issuance of such guidelines.

(1) The Secretary, after consultation with appropriate Federal,
State, and local officials, shall develop and promulgate standards
for highway noise levels compatible with different land uses and
after July 1, 1972, shall not approve plans and specifications for
any proposed project on any Federal-aid system for which location
approval has not yet been secured unless he determines that such
plans and specifications include adequate measures to implement
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the appropriate noise level standards. The Secretary, after con-
sultation with the Administrator of the Environmental Protection
Agency and appropriate Federal, State, and local officials, may pro-
mulgate standards for the control of highway noise levels for high-
ways in any Federal-aid system for which project approval has
been secured prior to July 1, 1972. The Secretary may approve any
project on a Federal-aid system to which noise-level standards are
made applicable under the preceding sentence for the purpose of
carrying out such standards. Such project may include, but is not
limited to, the acquisition of additional rights-of-way, the construc-
tion of physical barriers, and landscaping. Sums apportioned for
the Federal-aid system on which such project will be located shall
be available to finance the Federal share of such project. Such
pr(l)ject shall be deemed a highway project for all purposes of this
title.

(j) The Secretary, after consultation with the Administrator of
the Environmental Protection Agency, shall develop and promul-
gate guidelines to assure that highways constructed pursuant to
this title are consistent with any approved plan for—

(1) the implementation of a national ambient air quality
standard for each pollutant for which an area is designated as
a nonattainment area under section 107(d) of the Clean Air Act
(42 U.S.C. 7407(d)); or

(2) the maintenance of a national ambient air quality
standard in an area that was designated as a nonattainment
area but that was later redesignated by the Administrator as
an attainment area for the standard and that is required to de-
velop a maintenance plan under section 175A of the Clean Air
Act (42 U.S.C. 7505a).

(k) The Secretary shall not approve any project involving ap-
proaches to a bridge under this title, if such project and bridge will
significantly affect the traffic volume and the highway system of a
contiguous State without first taking into full consideration the
views of that State.

(1(1) In determining whether any right-of-way on any Federal-
aid highway should be used for accommodating any utility facility,
the Secretary shall—

(A) first ascertain the effect such use will have on highway
and traffic safety, since in no case shall any use be authorized
or otherwise permitted, under this or any other provision of
law, which would adversely affect safety;

(B) evaluate the direct and indirect environmental and eco-
nomic effects of any loss of productive agricultural land or any
impairment of the productivity of any agricultural land which
would result from the disapproval of the use of such right-of-
way for the accommodation of such utility facility; and

(C) consider such environmental and economic effects to-
gether with any interference with or impairment of the use of
the highway in such right-of-way which would result from the
use of such right-of-way for the accommodation of such utility
facility.

(2) For the purpose of this subsection—

(A) the term “utility facility” means any privately, publicly,
or cooperatively owned line, facility, or system for producing,
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transmitting, or distributing communications, power, elec-

tricity, light, heat, gas, oil, crude products, water, steam,

waste, storm water not connected with highway drainage, or
any other similar commodity, including any fire or police signal
system or street lighting system, which directly or indirectly
serves the public; and

(B) the term “right-of-way” means any real property, or in-
terest therein, acquired, dedicated, or reserved for the con-
struction, operation, and maintenance of a highway.

(m) PROTECTION OF NONMOTORIZED TRANSPORTATION TRAF-
FIC.—The Secretary shall not approve any project or take any regu-
latory action under this title that will result in the severance of an
existing major route or have significant adverse impact on the
safety for nonmotorized transportation traffic and light motor-
cycles, unless such project or regulatory action provides for a rea-
sonable alternate route or such a route exists.

(n) It is the intent of Congress that any project for resurfacing,
restoring, or rehabilitating any highway, other than a highway ac-
cess to which is fully controlled, in which Federal funds participate
shall be constructed in accordance with standards to preserve and
extend the service life of highways and enhance highway safety.

(0) COMPLIANCE WITH STATE LAWS FOR NON-NHS PROJECTS.—
Projects (other than highway projects on the National Highway
System) shall be designed, constructed, operated, and maintained
in accordance with State laws, regulations, directives, safety stand-
ards, design standards, and construction standards.

(p) ScCENIC AND HISTORIC VALUES.—Notwithstanding sub-
sections (b) and (c), the Secretary may approve a project for the Na-
tional Highway System if the project is designed to—

(1) allow for the preservation of environmental, scenic, or
historic values;

(2) ensure safe use of the facility; and

(3) comply with subsection (a).

(q) PHASE CONSTRUCTION.—Safety considerations for a project
under this title may be met by phase construction consistent with
the operative safety management system established in accordance
with section 303 or in accordance with a statewide transportation
improvement program approved by the Secretary.

§110. Uniform transferability of Federal-aid highway funds1

(a) GENERAL RULE.—Notwithstanding any other provision of
law but subject to subsections (b) and (c), if at least 50 percent of
a State’s apportionment under section 104 or 144 for a fiscal year
or at least 50 percent of the funds set-aside under section 133(d)
from the State’s apportionment section 104(b)(3) may not be trans-
ferred to any other apportionment of the State under section 104
or 144 for such fiscal year, then the State may transfer not to ex-
ceed 50 percent of such apportionment or set aside to any other

1So0 in law. This section 110, relating to uniform transferability, was added after section 109
by section 1310(a) of the Transportation Equity Act for the 21st Century (P.L. 105-178; 112
Stat. 234). Section 1105(a) of such Act (112 Stat. 130) repealed section 110 and inserted a new
section 110, relating to revenue aligned budget authority.
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apportionment of such State under section 104 or 144 for such fis-
cal year.

(b) APPLICATION TO CERTAIN SET-ASIDES.—No funds may be
transferred under this section that are subject to the last sentence
of section 133(d)(1) or to section 104(f) or to section 133(d)(3). The
maximum amount that a State may transfer under this section of
the State’s set-aside under section 133(d)(1) or 133(d)(2) for a fiscal
year may not exceed 25 percent of (1) the amount of such set-aside,
less (2) the amount of the State’s set-aside under such section for
fiscal year 1997.

(c) APPLICATION TO CERTAIN CMAQ FUNDS.—The maximum
amount that a State may transfer under this section of the State’s
apportionment under section 104(b)(2) for a fiscal year may not ex-
ceed 50 percent of (1) the amount of such apportionment, less (2)
the amount that the State’s apportionment under section 104(b)(2)
for such fiscal year would have been had the program been funded
at $1,350,000,000. Any such funds apportioned under section
104(b)(2) and transferred under this section may only be obligated
in geographic areas eligible for the obligation of funds apportioned
under section 104(b)(2).

§110. Revenue aligned budget authority !

(a) IN GENERAL.—

(1) ALLOCATION.—On October 15 of fiscal year 2000 and
each fiscal year thereafter, the Secretary shall allocate for such
fiscal year an amount of funds equal to the amount determined
pursuant to section 251(b)(1)(B)(ii)(I)(cc) of the Balanced
Budget and Emergency Deficit Control Act of 1985 (2 U.S.C
901(b)(2)(B)({i)(I)(cc)) if the amount determined pursuant to
such section for such fiscal year is greater than zero.

(2) REDUCTION.—If the amount determined pursuant to
section 251(b)(1)(B)(ii)(I)(cc) of the Balanced Budget and Emer-
gency Deficit Control Act of 1985 (2 U.S.C 901(b)(2)(B)(ii)(I)(cc))
for fiscal year 2000 or any fiscal year thereafter is less than
zero, the Secretary on October 1 of the succeeding fiscal year
shall reduce proportionately the amount of sums authorized to
be appropriated from the Highway Trust Fund (other than the
Mass Transit Account) to carry out each of the Federal-aid
highway and highway safety construction programs (other than
emergency relief) by an aggregate amount equal to the amount
determined pursuant to such section.

(b) GENERAL DISTRIBUTION.—The Secretary shall—

(1) determine the ratio that—

(A) the sums authorized to be appropriated from the
Highway Trust Fund (other than the Mass Transit Ac-
count) for each of the for Federal-aid highway and high-
way safety construction programs (other than the min-
imum guarantee program) for which funds are allocated
from such Trust Fund by the Secretary under this title
and the Transportation Equity Act for the 21st Century for
a fiscal year, bears to

1See footnote to the preceding section 110.
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(B) the total of all sums authorized to be appropriated
from such Trust Fund for such programs for such fiscal
year;

(2) multiply the ratio determined under paragraph (1) by
the total amount of funds to be allocated under subsection
(a)(1) for such fiscal year;

(3) allocate the amount determined under paragraph (2)
among such programs in the ratio that—

(A) the sums authorized to be appropriated from such
Trust Fund for each of such programs for such fiscal year,
bears to

(B) the sums authorized to be appropriated from such
Trust Fund for all such programs for such fiscal year; and
(4) allocate the remainder of the funds to be allocated

under subsection (a)(1) for such fiscal year to the States in the

ratio that—

(A) the total of all funds authorized to be appropriated
from such Trust Fund for Federal-aid highway and high-
way safety construction programs that are apportioned to
each State for such fiscal year but for this section, bears
to

(B) the total of all funds authorized to be appropriated
from such Trust Fund for such programs that are appor-
tioned to all States for such fiscal year but for this section.

(¢) STATE PROGRAMMATIC DISTRIBUTION.—Of the funds to be
apportioned to each State under subsection (b)(4) for a fiscal year,
the Secretary shall ensure that such funds are apportioned for the
Interstate and National Highway System program, the bridge pro-
gram, the surface transportation program, and the congestion miti-
gation air quality improvement program in the same ratio that
each State is apportioned funds for such programs for such fiscal
year but for this section.

(d) AUTHORIZATION OF APPROPRIATIONS.—There are authorized
to be appropriated from the Highway Trust Fund (other than the
Mass Transit Account) such sums as may be necessary to carry out
this section for fiscal years beginning after September 30, 1998.

§111. Agreements relating to use of and access to rights-of-
way—Interstate System

(a) IN GENERAL.—AIl agreements between the Secretary and
the State transportation department for the construction of projects
on the Interstate System shall contain a clause providing that the
State will not add any points of access to, or exit from, the project
in addition to those approved by the Secretary in the plans for such
project, without the prior approval of the Secretary. Such agree-
ments shall also contain a clause providing that the State will not
permit automotive service stations or other commercial establish-
ments for serving motor vehicle users to be constructed or located
on the rights-of-way of the Interstate System. Such agreements
may, however, authorize a State or political subdivision thereof to
use or permit the use of the airspace above and below the estab-
lished grade line of the highway pavement for such purposes as
will not impair the full use and safety of the highway, as will not
require or permit vehicular access to such space directly from such
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established grade line of the highway, or otherwise interfere in any
way with the free flow of traffic on the Interstate System. Nothing
in this section, or in any agreement entered into under this section,
shall require the discontinuance, obstruction, or removal of any
establishment for serving motor vehicle users on any highway
which has been, or is hereafter, designated as a highway or route
on the Interstate System (1) if such establishment (A) was in exist-
ence before January 1, 1960, (B) is owned by a State, and (C) is
operated through concessionaries or otherwise, and (2) if all access
to, and exits from, such establishment conform to the standards
established for such a highway under this title.

(b) VENDING MACHINES.—Notwithstanding subsection (a), any
State may permit the placement of vending machines in rest and
recreation areas, and in safety rest areas, constructed or located on
rights-of-way of the Interstate System in such State. Such vending
machines may only dispense such food, drink, and other articles as
the State transportation department determines are appropriate
and desirable. Such vending machines may only be operated by the
State. In permitting the placement of vending machines, the State
shall give priority to vending machines which are operated through
the State licensing agency designated pursuant to section 2(a)(5) of
the Act of June 20, 1936, commonly known as the “Randolph-
Sheppard Act” (20 U.S.C. 107a(a)(5)). The costs of installation,
operation, and maintenance of vending machines shall not be eligi-
ble for Federal assistance under this title.

(c) MOTORIST CALL BOXES.—

(1) IN GENERAL.—Notwithstanding subsection (a), a State
may permit the placement of motorist call boxes on rights-of-
way of the National Highway System. Such motorist call boxes
may include the identification and sponsorship logos of such
call boxes.

(2) SPONSORSHIP LOGOS.—

(A) APPROVAL BY STATE AND LOCAL AGENCIES.—AII call
box installations displaying sponsorship logos under this
subsection shall be approved by the highway agencies hav-
ing jurisdiction of the highway on which they are located.

(B) S1ze ON BOX.—A sponsorship logo may be placed
on the call box in a dimension not to exceed the size of the
call box or a total dimension in excess of 12 inches by 18
inches.

(C) SIZE ON IDENTIFICATION SIGN.—Sponsorship logos
in a dimension not to exceed 12 inches by 30 inches may
be displayed on a call box identification sign affixed to the
call box post.

(D) SPACING OF SIGNS.—Sponsorship logos affixed to
an identification sign on a call box post may be located on
the rights-of-way at intervals not more frequently than 1
per every 5 miles.

(E) DISTRIBUTION THROUGHOUT STATE.—Within a
State, at least 20 percent of the call boxes displaying spon-
sorship logos shall be located on highways outside of ur-
banized areas with a population greater than 50,000.

(3) NONSAFETY HAZARDS.—The call boxes and their loca-
tion, posts, foundations, and mountings shall be consistent
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with requirements of the Manual on Uniform Traffic Control
Devices or any requirements deemed necessary by the Sec-
retary to assure that the call boxes shall not be a safety hazard
to motorists.

§112. Letting of contracts

(a) In all cases where the construction is to be performed by
the State transportation department or under its supervision, a re-
quest for submission of bids shall be made by advertisement unless
some other method is approved by the Secretary. The Secretary
shall require such plans and specifications and such methods of
bidding as shall be effective in securing competition.

(b) BIDDING REQUIREMENTS.—

(1) IN GENERAL.—Subject to paragraphs (2) and (3), con-
struction of each project, subject to the provisions of subsection

(a) of this section, shall be performed by contract awarded by

competitive bidding, unless the State transportation depart-

ment demonstrates, to the satisfaction of the Secretary, that
some other method is more cost effective or that an emergency
exists. Contracts for the construction of each project shall be
awarded only on the basis of the lowest responsive bid sub-
mitted by a bidder meeting established criteria of responsi-
bility. No requirement or obligation shall be imposed as a con-
dition precedent to the award of a contract to such bidder for

a project, or to the Secretary’s concurrence in the award of a

contract to such bidder, unless such requirement or obligation

is otherwise lawful and is specifically set forth in the adver-
tised specifications.
(2) CONTRACTING FOR ENGINEERING AND DESIGN SERV-

ICES.—

(A) GENERAL RULE.—Subject to paragraph (3), each
contract for program management, construction manage-
ment, feasibility studies, preliminary engineering, design,
engineering, surveying, mapping, or architectural related
services with respect to a project subject to the provisions
of subsection (a) of this section shall be awarded in the
same manner as a contract for architectural and engineer-
ing services is negotiated under title IX of the Federal
Property and Administrative Services Act of 1949 or equiv-
alent State qualifications-based requirements.

(B) APPLICABILITY.—

(1) IN A COMPLYING STATE.—If, on the date of the
enactment of this paragraph, the services described in
subparagraph (A) may be awarded in a State in the
manner described in subparagraph (A), subparagraph
(A) shall apply in such State beginning on such date
of enactment.

(i1) IN A NONCOMPLYING STATE.—In the case of any
other State, subparagraph (A) shall apply in such
State beginning on the earlier of (I) August 1, 1989, or
(IT) the 10th day following the close of the 1st regular
session of the legislature of a State which begins after
the date of the enactment of this paragraph.
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(C) PERFORMANCE AND AUDITS.—Any contract or sub-
contract awarded in accordance with subparagraph (A),
whether funded in whole or in part with Federal-aid high-
way funds, shall be performed and audited in compliance
with cost principles contained in the Federal Acquisition
Regulations of part 31 of title 48, Code of Federal Regula-
tions.

(D) INDIRECT COST RATES.—Instead of performing its
own audits, a recipient of funds under a contract or sub-
contract awarded in accordance with subparagraph (A)
shall accept indirect cost rates established in accordance
with the Federal Acquisition Regulations for 1-year appli-
cable accounting periods by a cognizant Federal or State
government agency, if such rates are not currently under
dispute.

(E) APPLICATION OF RATES.—Once a firm’s indirect cost
rates are accepted under this paragraph, the recipient of
the funds shall apply such rates for the purposes of con-
tract estimation, negotiation, administration, reporting,
and contract payment and shall not be limited by adminis-
trative or de facto ceilings of any kind.

(F) PRENOTIFICATION; CONFIDENTIALITY OF DATA.—A
recipient of funds requesting or using the cost and rate
data described in subparagraph (E) shall notify any af-
fected firm before such request or use. Such data shall be
confidential and shall not be accessible or provided, in
whole or in part, to another firm or to any government
agency which is not part of the group of agencies sharing
cost data under this paragraph, except by written permis-
sion of the audited firm. If prohibited by law, such cost
and rate data shall not be disclosed under any cir-
cumstances.

(G) STATE OPTION.—Subparagraphs (C), (D), (E), and
(F) shall take effect 1 year after the date of the enactment
of this subparagraph; except that if a State, during such
1-year period, adopts by statute an alternative process in-
tended to promote engineering and design quality and en-
sure maximum competition by professional companies of
all sizes providing engineering and design services, such
subparagraphs shall not apply with respect to the State. If
the Secretary determines that the legislature of the State
did not convene and adjourn a full regular session during
such 1-year period, the Secretary may extend such 1-year
period until the adjournment of the next regular session of
the legislature.

(3) DESIGN-BUILD CONTRACTING.—

(A) IN GENERAL.—A State transportation department
or local transportation agency may award a design-build
contract for a qualified project described in subparagraph
(C) using any procurement process permitted by applicable
State and local law.

(B) LIMITATION ON FINAL DESIGN.—Final design under
a design-build contract referred to in subparagraph (A)
shall not commence before compliance with section 102 of
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the 1\)Iationa1 Environmental Policy Act of 1969 (42 U.S.C.

4332).

(C) QUALIFIED PROJECTS.—A qualified project referred
tohinhsubparagraph (A) is a project under this chapter for
which—

(i) the Secretary has approved the use of design-
build contracting described in subparagraph (A) under
criteria specified in regulations issued by the Sec-
retary; and

(ii) the total costs are estimated to exceed—

(I) in the case of a project that involves instal-
lation of an intelligent transportation system,
$5,000,000; and

(II) in the case of any other project,
$50,000,000.

(D) DESIGN-BUILD CONTRACT DEFINED.—In this para-
graph, the term “design-build contract” means an agree-
ment that provides for design and construction of a project
by a contractor, regardless of whether the agreement is in
the form of a design-build contract, a franchise agreement,
or any other form of contract approved by the Secretary.

(c) The Secretary shall require as a condition precedent to his
approval of each contract awarded by competitive bidding pursuant
to subsection (b) of this section, and subject to the provisions of this
section, a sworn statement, executed by, or on behalf of, the person,
firm, association, or corporation to whom such contract is to be
awarded, certifying that such person, firm, association, or corpora-
tion has not, either directly or indirectly, entered into any agree-
ment, participated in any collusion, or otherwise taken any action
in restraint of free competitive bidding in connection with such con-
tract.

(d) No contract awarded by competitive bidding pursuant to
subsection (b) of this section, and subject to the provisions of this
section, shall be entered into by any State transportation depart-
ment or local subdivision of the State without compliance with the
provisions of this section, and without the prior concurrence of the
Secretary in the award thereof.

(e) STANDARDIZED CONTRACT CLAUSE CONCERNING SITE CONDI-
TIONS.—

(1) GENERAL RULE.—The Secretary shall issue regulations
establishing and requiring, for inclusion in each contract en-
tered into with respect to any project approved under section
106 of this title a contract clause, developed in accordance with
guidelines established by the Secretary, which equitably
addresses each of the following:

(A) Site conditions.

(B) Suspensions of work ordered by the State (other
than a suspension of work caused by the fault of the con-
tractor or by weather).

(C) Material changes in the scope of work specified in
the contract.

The guidelines established by the Secretary shall not require

arbitration.

(2) LIMITATION ON APPLICABILITY.—
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(A) STATE LAW.—Paragraph (1) shall apply in a State
except to the extent that such State adopts or has adopted
by statute a formal procedure for the development of a
contract clause described in paragraph (1) or adopts or has
adopted a statute which does not permit inclusion of such
a contract clause.

(B) DESIGN-BUILD CONTRACTS.—Paragraph (1) shall
not apply to any design-build contract approved under sub-
section (b)(3).

(f) The provisions of this section shall not be applicable to con-
tracts for projects on the Federal-aid secondary system in those
States where the Secretary has discharged his responsibility pursu-
ant to section 117 of this title, except where employees of a political
subdivision of a State are working on a project outside of such
political subdivision.

(g) SELECTION PROCESS.—A State may procure, under a single
contract, the services of a consultant to prepare any environmental
impact assessments or analyses required for a project, including
environmental impact statements, as well as subsequent engineer-
ing and design work on the project if the State conducts a review
that assesses the objectivity of the environmental assessment, envi-
ronmental analysis, or environmental impact statement prior to its
submission to the Secretary.

§113. Prevailing rate of wage

(a) The Secretary shall take such action as may be necessary
to insure that all laborers and mechanics employed by contractors
or subcontractors on the construction work performed on highway
projects on the Federal-aid highways authorized under the highway
laws providing for the expenditure of Federal funds upon the Fed-
eral-aid systems, shall be paid wages at rates not less than those
prevailing on the same type of work on similar construction in the
immediate locality as determined by the Secretary of Labor in
accordance with the Act of March 3, 1931, known as the Davis-
Bacon Act (40 U.S.C. 276a).

(b) In carrying out the duties of subsection (a) of this section,
the Secretary of Labor shall consult with the highway department
of the State in which a project on any of the Federal-aid systems
is to be performed. After giving due regard to the information thus
obtained, he shall make a predetermination of the minimum wages
to be paid laborers and mechanics in accordance with the provi-
sions of subsection (a) of this section which shall be set out in each
project advertisement for bids and in each bid proposal form and
shall be made a part of the contract covering the project.

(c) The provisions of the section shall not be applicable to
employment pursuant to apprenticeship and skill training pro-
grams which have been certified by the Secretary of Transportation
as promoting equal employment opportunity in connection with
Federal-aid highway construction programs.

§114. Construction

(a) CONSTRUCTION WORK IN GENERAL.—The construction of
any highways or portions of highways located on a Federal-aid sys-
tem shall be undertaken by the respective State transportation
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departments or under their direct supervision. Except as provided
in section 117 of this title, such construction shall be subject to the
inspection and approval of the Secretary. The construction work
and labor in each State shall be performed under the direct super-
vision of the State transportation department and in accordance
with the laws of that State and applicable Federal laws. Construc-
tion may be begun as soon as funds are available for expenditure
pursuant to subsection (a) of section 118 of this title. After July 1,
1973, the State transportation department shall not erect on any
project where actual construction is in progress and visible to high-
way users any informational signs other than official traffic control
devices conforming with standards developed by the Secretary of
Transportation.
(b) ConviCcT LABOR AND CONVICT PRODUCED MATERIALS.—

(1) LIMITATION ON CONVICT LABOR.—Convict labor shall
not be used if construction of highways or portions of highways
located on a Federal-aid system unless it is labor performed by
convicts who are on parole, supervised release, or probation.

(2) LIMITATION ON CONVICT PRODUCED MATERIALS.—Mate-
rials produced after July 1, 1991, by convict labor may only be
used in such construction—

(A) if such materials are produced by convicts who are
on parole, supervised release, or probation from a prison;
or

(B) if such materials are produced by convicts in a
qualified prison facility and the amount of such materials
produced in such facility for use in such construction dur-
ing any 12-month period does not exceed the amount of
such materials produced in such facility for use in such
construction during the 12-month period ending July 1,
1987.

(3) QUALIFIED PRISON FACILITY DEFINED.—As used in this
subsection, “qualified prison facility” means any prison facility
in which convicts, during the 12-month period ending July 1,
1987, produced materials for use in construction of highways
or portions of highways located on a Federal-aid system.

§115. Advance construction

(a) CONGESTION MITIGATION AND AIR QUALITY IMPROVEMENT,
SURFACE TRANSPORTATION, BRIDGE, PLANNING, AND RESEARCH
PROJECTS.—

5 (1) GENERAL RULE.—Subject to paragraph (2), when a

tate—

(A)(i) has obligated all funds apportioned or allocated
to it under section 104(b)(2), 104(b)(3), 104(f), 144, or 505
of this title, or

(i1) has used or demonstrates that it will use all obli-
gation authority allocated to it for Federal-aid highways
and highway safety construction, and

(B) proceeds with a project funded under such an
apportionment or allocation without the aid of Federal
funds in accordance with all procedures and all require-
ments applicable to such a project, except insofar as such
procedures and requirements limit the State to implemen-



43 TITLE 23—UNITED STATES CODE §116

tation of projects with the aid of Federal funds previously

apportioned or allocated to it or limit a State to implemen-

tation of a project with obligation authority previously allo-
cated to it for Federal-aid highways and highway safety
construction,

the Secretary, upon approval of an application of the State, is

authorized to pay to the State the Federal share of the cost of

the project when additional funds are apportioned or allocated
to the State under such section or when additional obligation
authority is allocated to it.

(2) PLANS, SPECIFICATIONS, AND APPLICABLE STANDARDS.—
The Secretary may only make payments to a State with re-
spect to a project if—

(A) prior to commencement of the project the Secretary
approves the project in the same manner as the Secretary
approves other projects, and

(B) the project conforms to the applicable standards
under this title.

(b) INTERSTATE AND NATIONAL HIGHWAY SYSTEM PROJECTS.—
When a State proceeds to construct any project on the National
Highway System or the Interstate System without the aid of Fed-
eral funds in accordance with all procedures and all requirements
applicable to such a project, except insofar as such procedures and
requirements limit the State to the construction of projects with
the aid of Federal funds previously apportioned to it, the Secretary,
upon approval of application of the State, is authorized to pay to
the State the Federal share of the cost of construction of the project
when additional funds are apportioned to the State under section
104(b)(1) or 104(b)(4), as the case may be, if—

(1) prior to the construction of the project the Secretary ap-
proves the plans and specifications therefor in the same man-
ner as other projects, and

(2) the project conforms to the applicable standards under
section 109 of this title.

(c) INCLUSION IN TRANSPORTATION IMPROVEMENT PROGRAM.—
The Secretary may approve an application for a project under this
section only if the project is included in the transportation improve-
ment program of the State developed under section 135(f).

§116. Maintenance

(a) It shall be the duty of the State transportation department
to maintain, or cause to be maintained, any project constructed
under the provisions of this chapter or constructed under the provi-
sions of prior Acts. The State’s obligation to the United States to
maintain any such project shall cease when it no longer constitutes
a part of a Federal-aid system.

(b) In any State wherein the State transportation department
is without legal authority to maintain a project constructed on the
Federal-aid secondary system, or within a municipality, such high-
way department shall enter into a formal agreement for its mainte-
nance with the appropriate officials of the county or municipality
in which such project is located.

(c) If at any time the Secretary shall find that any project con-
structed under the provisions of this chapter, or constructed under
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the provisions of prior Acts, is not being properly maintained, he
shall call such fact to the attention of the State transportation
department. If, within ninety days after receipt of such notice, such
project has not been put in proper condition of maintenance, the
Secretary shall withhold approval of further projects of all types in
the State highway district, municipality, county, other political or
administrative subdivision of the State, or the entire State in
which such project is located, whichever the Secretary deems most
appropriate, until such project shall have been put in proper condi-
tion of maintenance.

(d) PREVENTIVE MAINTENANCE.—A preventive maintenance ac-
tivity shall be eligible for Federal assistance under this title if the
State demonstrates to the satisfaction of the Secretary that the ac-
tivity is a cost-effective means of extending the useful life of a Fed-
eral-aid highway.

§117. High priority projects program

(a) AUTHORIZATION OF HIGH PRIORITY PROJECTS.—The Sec-
retary is authorized to carry out high priority projects with funds
made available to carry out the high priority projects program
under this section. Of amounts made available to carry out this
section, the Secretary, subject to subsection (b), shall make avail-
able to carry out each project described in section 1602 of the
Transportation Equity Act for the 21st Century the amount listed
for such project in such section. Any amounts made available to
carry out such program that are not allocated for projects described
in such section shall be available to the Secretary, subject to sub-
section (b), to carry out such other high priority projects as the Sec-
retary determines appropriate.

(b) ALLOCATION PERCENTAGES.—For each project to be carried
out with funds made available to carry out the high priority
projects program under this section—

(1) 11 percent of such amount shall be available for obliga-

tion beginning in fiscal year 1998;

(2) 15 percent of such amount shall be available for obliga-

tion beginning in fiscal year 1999;

(3) 18 percent of such amount shall be available for obliga-

tion beginning in fiscal year 2000;

(4) 18 percent of such amount shall be available for obliga-

tion beginning in fiscal year 2001;

(5) 19 percent of such amount shall be available for obliga-
tion beginning in fiscal year 2002; and
(6) 19 percent of such amount shall be available for obliga-

tion beginning in fiscal year 2003.

(c) FEDERAL SHARE.—The Federal share payable on account of
any project carried out with funds made available to carry out this
section shall be 80 percent of the total cost thereof.

(d) DELEGATION TO STATES.—Subject to the provisions of this
title, the Secretary shall delegate responsibility for carrying out a
project or projects, with funds made available to carry out this sec-
tion, to the State in which such project or projects are located upon
request of such State.

(e) ADVANCE CONSTRUCTION.—When a State which has been
delegated responsibility for a project under this section—
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(1) has obligated all funds allocated under this section and
section 1602 of the Transportation Equity Act for the 21st Cen-
tury for such project; and

(2) proceeds to construct such project without the aid of
Federal funds in accordance with all procedures and all
requirements applicable to such project, except insofar as such
procedures and requirements limit the State to the construc-
tion of projects with the aid of Federal funds previously allo-
cated to it;

the Secretary, upon the approval of the application of a State, shall
pay to the State the Federal share of the cost of construction of the
project when additional funds are allocated for such project under
this section and section 1602 of the Transportation Equity Act for
the 21st Century.

(f) PERIOD OF AVAILABILITY.—Funds made available to carry
out this section shall remain available until expended.

(g) AVAILABILITY OF OBLIGATION LIMITATION.—Obligation au-
thority attributable to funds made available to carry out this sec-
tion shall only be available for the purposes of this section and
shall remain available until obligated pursuant to section 1102(g)
of the Transportation Equity Act for the 21st Century.

(h) TREATMENT.—Funds allocated to a State in accordance with
this section shall be treated as amounts in addition to the amounts
a State is apportioned under sections 104, 105, and 144 for pro-
grammatic purposes.

§118. Availability of funds

(a) DATE AVAILABLE FOR OBLIGATION.—Except as otherwise
specifically provided, authorizations from the Highway Trust Fund
(other than the Mass Transit Account) to carry out this title shall
be available for obligation on the date of their apportionment or
allocation or on October 1 of the fiscal year for which they are
authorized, whichever occurs first.

(b) PERIOD OF AVAILABILITY.—

(1) INTERSTATE CONSTRUCTION FUNDS.—Funds apportioned
or allocated for Interstate construction in a State (other than
Massachusetts) shall remain available for obligation in that
State until the last day of the fiscal year in which they are
apportioned or allocated. Sums not obligated by the last day of
the fiscal year in which they are apportioned or allocated shall
be allocated to other States, except Massachusetts, at the dis-
cretion of the Secretary. All sums apportioned or allocated on
or after October 1, 1994, shall remain available in the State
until expended. All sums apportioned or allocated to Massa-
chusetts on or after October 1, 1989, shall remain available
until expended.

(2) OTHER FUNDS.—Except as otherwise specifically pro-
vided, funds apportioned or allocated pursuant to this title
(other than for Interstate construction) in a State shall remain
available for obligation in that State for a period of 3 years
after the last day of the fiscal year for which the funds are
authorized. Any amounts so apportioned or allocated that re-
main unobligated at the end of that period shall lapse.

(c) SET-ASIDES FOR INTERSTATE DISCRETIONARY PROJECTS.—
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(1) IN GENERAL.—Before any apportionment is made under
section 104(b)(4), the Secretary shall set aside $50,000,000 in
fiscal year 1998 and $100,000,000 in each of fiscal years 1999
through 2003 for obligation by the Secretary for projects for
resurfacing, restoring, rehabilitating, and reconstructing any
route or portion thereof on the Interstate System (other than
any highway designated as a part of the Interstate System
under section 139 (as in effect on the day before the date of
enactment of the Transportation Equity Act for the 21st Cen-
tury)) and any toll road on the Interstate System not subject
to an agreement under section 119(e) (as in effect on December
17, 1991).

(2) SELECTION CRITERIA.—The amounts set aside under
paragraph (1) shall be made available by the Secretary to any
State applying for such funds if the Secretary determines
that—

(A) the State has obligated or demonstrates that it will
obligate in the fiscal year all of its apportionments under
section 104(b)(4) other than an amount that, by itself, is
insufficient to pay the Federal share of the cost of a project
for resurfacing, restoring, rehabilitating, and recon-
structing the Interstate System that has been submitted
by the State to the Secretary for approval; and

(B) the applicant is willing and able to—

(i) obligate the funds within 1 year of the date the
funds are made available;

(ii) apply the funds to a ready-to-commence
project; and

(iii) in the case of construction work, begin work
within 90 days after obligation.

(3) PRIORITY CONSIDERATION FOR CERTAIN PROJECTS.—In
selecting projects to fund under paragraph (1), the Secretary
shall give priority consideration to any project the cost of
which exceeds $10,000,000 on any high volume route in an
urban area or a high truck-volume route in a rural area.

(4) PERIOD OF AVAILABILITY OF DISCRETIONARY FUNDS.—
Sums made available pursuant to this subsection shall remain
available until expended.

(d) EFFECT OF RELEASE OF FUNDS.—Any Federal-aid highway
funds released by the final payment on a project, or by the modi-
fication of the project agreement, shall be credited to the same pro-
gram funding category previously apportioned to the State and
shall be immediately available for expenditure.

(e)1 Funds made available to the State of Alaska and the Com-
monwealth of Puerto Rico under this title may be expended for con-
struction of access and development roads that will serve resource
development, recreational, residential, commercial, industrial, or
other like purposes.

§119. Interstate maintenance program
(a) IN GENERAL.—

1 Amendments made by section 1106(c) of Public Law 105-178 and section 9003(a) of Public
Law 105-206 have been executed to reflect the probable intent of Congress.
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(1) ProJECTS.—The Secretary may approve projects for
resurfacing, restoring, rehabilitating, and reconstructing—
(A) routes on the Interstate System designated under
section 103(c)(1) and, in Alaska and Puerto Rico, under
section 103(c)(4)(A);
(B) routes on the Interstate System designated before
the date of enactment of the Transportation Equity Act for
the 21st Century under subsections (a) and (b) of section
139 (as in effect on the day before the date of enactment
of such Act); and
(C) any segments that become part of the Interstate
System under section 1105(e)(5) of the Intermodal Surface
Transportation Efficiency Act of 1991.
(2) ToLL ROADS.—The Secretary may approve a project
pursuant to this subsection on a toll road only if such road is
subject to a Secretarial agreement provided for in section 129
or continued in effect by section 1012(d) of the Intermodal Sur-
face Transportation Efficiency Act of 1991 (105 Stat. 1939) and
not voided by the Secretary under section 120(c) of the Surface
Transportation and Uniform Relocation Assistance Act of 1987
(101 Stat. 159).
(3) FUNDING.—Sums authorized to be appropriated to
carry out this section shall be out of the Highway Trust Fund
and shall be apportioned in accordance with section 104(b)(4).
(b) TRANSFER OF INTERSTATE CONSTRUCTION APPORTION-
MENTS.—Upon application by a State (other than the State of Mas-
sachusetts) and approval by the Secretary, the Secretary may
transfer to the apportionments to such State under section
104(b)(1) or 104(b)(4) any amount of the funds apportioned to such
State for any fiscal year under section 104(b)(5)(A) (as in effect on
the date before the date of enactment of the Transportation Equity
Act for the 21st Century) if such amount does not exceed the Fed-
eral share of the costs of construction of segments of the Interstate
System open to traffic in such State (other than high occupancy ve-
hicle lanes) included in the most recent interstate cost estimate.
Upon transfer of such amount, the construction on which such
amount is based on open-to-traffic segments of the Interstate Sys-
tem in such State as included in the latest interstate cost estimate
shall be ineligible and shall not be included in future interstate
cost estimates approved or adjusted under section 104(b)(5)(A) (as
in effect on the date before the date of enactment of the Transpor-
tation Equity Act for the 21st Century).

(¢c) TRANSFER OF FUNDS FOR SURFACE TRANSPORTATION PRO-
GRAM PROJECTS.—

(1) UPON CERTIFICATION ACCEPTANCE.—If a State certifies
to the Secretary that any part of the sums apportioned to the
State under section 104(b)(4) of this title are in excess of the
needs of the State for resurfacing, restoring, or rehabilitating
Interstate System routes and the State is adequately maintain-
ing the Interstate System and the Secretary accepts such cer-
tification, the State may transfer such excess part to its appor-
tionment under sections 104(b)(1) and 104(b)(3).



§120 TITLE 23—UNITED STATES CODE 48

(2) UNCONDITIONAL.—Notwithstanding paragraph (1), a

State may transfer to its apportionment under sections

104(b)(1) and 104(b)(3) of this title—

(A) in fiscal year 1987, an amount not to exceed 20
percent of the funds apportioned to the State under section
104(b)(4) which are not obligated at the time of the trans-
fer; and

(B) in any fiscal year thereafter, an amount not to ex-
ceed 20 percent of the funds apportioned to the State
under section 104(b)(4) for such fiscal year.

(d) LiMITATION ON NEW CAPACITY.—Notwithstanding any other
provision of this title, the portion of the cost of any project under-
taken pursuant to this section that is attributable to the expansion
of the capacity of any Interstate highway or bridge, where such
new capacity consists of one or more new travel lanes that are not
high-occupancy vehicle lanes or auxiliary lanes, shall not be eligible
for funding under this section.

§120. Federal share payable

(a) INTERSTATE SYSTEM PROJECTS.—

(1) IN GENERAL.—Except as otherwise provided in this
chapter, the Federal share payable on account of any project
on the Interstate System (including a project to add high occu-
pancy vehicle lanes and a project to add auxiliary lanes but ex-
cluding a project to add any other lanes) shall be 90 percent
of the total cost thereof, plus a percentage of the remaining 10
percent of such cost in any State containing unappropriated
and unreserved public lands and nontaxable Indian lands, indi-
vidual and tribal, exceeding 5 percent of the total area of all
lands therein, equal to the percentage that the area of such
lands in such State is of its total area; except that such Fed-
eral share payable on any project in any State shall not exceed
95 percent of the total cost of such project.

(2) STATE-DETERMINED LOWER FEDERAL SHARE.—In the
case of any project subject to paragraph (1), a State may deter-
mine a lower Federal share than the Federal share determined
under such paragraph.

(b) OTHER PROJECTS.—Except as otherwise provided in this
title, the Federal share payable on account of any project or activ-
ity carried out under this title (other than a project subject to sub-
section (a)) shall be—

(1) 80 percent of the cost thereof, except that in the case
of any State containing nontaxable Indian lands, individual
and tribal, and public domain lands (both reserved and unre-
served) exclusive of national forests and national parks and
monuments, exceeding 5 percent of the total area of all lands
therein, the Federal share, for purposes of this chapter, shall
be increased by a percentage of the remaining cost equal to the
percentage that the area of all such lands in such State, is of
its total area; or

(2) 80 percent of the cost thereof, except that in the case
of any State containing nontaxable Indian lands, individual
and tribal, public domain lands (both reserved and unre-
served), national forests, and national parks and monuments,
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the Federal share, for purposes of this chapter, shall be in-

creased by a percentage of the remaining cost equal to the per-

centage that the area of all such lands in such State is of its

total area;
except that the Federal share payable on any project in a State
shall not exceed 95 percent of the total cost of any such project. In
any case where a State elects to have the Federal share provided
in paragraph (2) of this subsection, the State must enter into an
agreement with the Secretary covering a period of not less than 1
year, requiring such State to use solely for purposes eligible for
assistance under this title (other than paying its share of projects
approved under this title) during the period covered by such agree-
ment the difference between the State’s share as provided in para-
graph (2) and what its share would be if it elected to pay the share
provided in paragraph (1) for all projects subject to such agree-
ment. In the case of any project subject to this subsection, a State
may determine a lower Federal share than the Federal share deter-
mined under the preceding sentences of this subsection.

(c) INCREASED FEDERAL SHARE FOR CERTAIN SAFETY
PROJECTS.—The Federal share payable on account of any project
for traffic control signalization, safety rest areas, pavement mark-
ing, commuter carpooling and vanpooling, rail-highway crossing
closure, or installation of traffic signs, traffic lights, guardrails, im-
pact attenuators, concrete barrier endtreatments, breakaway utility
poles, or priority control systems for emergency vehicles or transit
vehicles at signalized intersections may amount to 100 percent of
the cost of construction of such projects; except that not more than
10 percent of all sums apportioned for all the Federal-aid systems
for any fiscal year in accordance with section 104 of this title shall
be used under this subsection. In this subsection, the term “safety
rest area” means an area where motor vehicle operators can park
their vehicles and rest, where food, fuel, and lodging services are
not available, and that is located on a segment of highway with re-
spect to which the Secretary determines there is a shortage of pub-
lic and private areas at which motor vehicle operators can park
their vehicles and rest.

(d) The Secretary may rely on a statement from the Secretary
of the Interior as to the area of the lands referred to in subsections
(a) and (b) of this section. The Secretary of the Interior is author-
ized and directed to provide such statement annually.

(e) EMERGENCY RELIEF.—The Federal share payable on ac-
count of any repair or reconstruction provided for by funds made
available under section 125 of this title on account of any project
on a Federal-aid highway, including the Interstate System, shall
not exceed the Federal share payable on a project on such system
as provided in subsections (a) and (b) of this section; except that
(1) the Federal share payable for eligible emergency repairs to
minimize damage, protect facilities, or restore essential traffic
accomplished within 180 days after the actual occurrence of the
natural disaster or catastrophic failure may amount to 100 percent
of the costs thereof; and (2) the Federal share payable on account
of any repair or reconstruction of forest highways, forest develop-
ment roads and trails, park roads and trails, parkways, public
lands highways, public lands development roads and trails, and In-
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dian reservation roads may amount to 100 percent of the cost
thereof. The total cost of a project may not exceed the cost of repair
or reconstruction of a comparable facility. As used in this section
with respect to bridges and in section 144 of this title, “a com-
parable facility” shall mean a facility which meets the current geo-
metric and construction standards required for the types and vol-
ume of traffic which such facility will carry over its design life.

(f) The Secretary is authorized to cooperate with the State
transportation departments and with the Department of the Inte-
rior in the construction of Federal-aid highways within Indian res-
ervations and national parks and monuments under the jurisdic-
tion of the Department of the Interior and to pay the amount as-
sumed therefor from the funds apportioned in accordance with sec-
tion 104 of this title to the State wherein the reservations and na-
tional parks and monuments are located.

(g) At the request of any State, the Secretary may from time
to time enter into agreements with such State to reimburse the
State for the Federal share of the costs of preliminary and con-
struction engineering at an agreed percentage of actual construc-
tion costs for each project, in lieu of the actual engineering costs
for such project. The Secretary shall annually review each such
agreement to insure that such percentage reasonably represents
the engineering costs actually incurred by such State.

(h) Notwithstanding any other provision of this section or of
this title, the Federal share payable on account of any project
under this title in the Virgin Islands, Guam, American Samoa, or
the Commonwealth of the Northern Mariana Islands shall be 100
per centum of the total cost of the project.

(i) INCREASED NON-FEDERAL SHARE.—Notwithstanding any
other provision of this title and subject to such criteria as the Sec-
retary may establish, a State may contribute an amount in excess
of the non-Federal share of a project under this title so as to de-
crease the Federal share payable on such project.

(j) CREDIT FOR NON-FEDERAL SHARE.—

(1) ELIGIBILITY.—A State may use as a credit toward the
non-Federal share requirement for any funds made available to
carry out this title (other than the emergency relief program
authorized by section 125) or chapter 53 of title 49 toll reve-
nues that are generated and used by public, quasi-public, and
private agencies to build, improve, or maintain highways,
bridges, or tunnels that serve the public purpose of interstate
commerce. Such public, quasi-public, or private agencies shall
have built, improved, or maintained such facilities without
Federal funds.

(2) MAINTENANCE OF EFFORT.—

(A) IN GENERAL.—The credit for any non-Federal share
provided under this subsection shall not reduce nor replace
State funds required to match Federal funds for any pro-
gram under this title.

(B) CONDITION ON RECEIPT OF CREDIT.—To receive a
credit under paragraph (1) for a fiscal year, a State shall
enter into such agreement as the Secretary may require to
ensure that the State will maintain its non-Federal trans-
portation capital expenditures in such fiscal year at or
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above the average level of such expenditures for the pre-
ceding 3 fiscal years; except that if, for any 1 of the pre-
ceding 3 fiscal years, the non-Federal transportation cap-
ital expenditures of the State were at a level that was
greater than 130 percent of the average level of such
expenditures for the other 2 of the preceding 3 fiscal years,
the agreement shall ensure that the State will maintain
its non-Federal transportation capital expenditures in the
fiscal year of the credit at or above the average level of
such expenditures for the other 2 fiscal years.

(C) TRANSPORTATION CAPITAL EXPENDITURES DE-
FINED.—In subparagraph (B), the term “non-Federal trans-
portation capital expenditures” includes any payments
made by the State for issuance of transportation-related
bonds.

(3) TREATMENT.—

(A) LIMITATION ON LIABILITY.—Use of a credit for a
non-Federal share under this subsection that is received
from a public, quasi-public, or private agency—

(i) shall not expose the agency to additional liabil-
ity, additional regulation, or additional administrative
oversight; and

(i1) shall not subject the agency to any additional
Federal design standards or laws (including regula-
tions) as a result of providing the non-Federal share
other than those to which the agency is already sub-
ject.

(B) CHARTERED MULTISTATE AGENCIES.—When a credit
that is received from a chartered multistate agency is ap-
plied to a non-Federal share under this subsection, such
credit shall be applied equally to all charter States.

(k) Use oF FEDERAL LAND MANAGEMENT AGENCY FUNDS.—
Notwithstanding any other provision of law, the funds appropriated
to any Federal land management agency may be used to pay the
non-Federal share of the cost of any Federal-aid highway project
the Federal share of which is funded under section 104.

(1) UsE oF FEDERAL LANDS HIGHWAYS PROGRAM FUNDS.—Not-
withstanding any other provision of law, the funds authorized to be
appropriated to carry out the Federal lands highways program
under section 204 may be used to pay the non-Federal share of the
cost of any project that is funded under section 104 and that pro-
vides access to or within Federal or Indian lands.

§121. Payment to States for construction

(a) IN GENERAL.—The Secretary, from time to time as the work
progresses, may make payments to a State for costs of construction
incurred by the State on a project. Such payments may also be
made for the value of the materials—

(1) that have been stockpiled in the vicinity of the con-
struction in conformity to plans and specifications for the
projects; and

(2) that are not in the vicinity of the construction if the
Secretary determines that because of required fabrication at an
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off-site location the material cannot be stockpiled in such vicin-

ity.

(b) PROJECT AGREEMENT.—No payment shall be made under
this chapter except for a project covered by a project agreement.
After completion of the project in accordance with the project
agreement, a State shall be entitled to payment out of the appro-
priate sums apportioned or allocated to the State of the unpaid bal-
ance of the Federal share payable for such project.

(c) Such payments shall be made to such official or officials or
depository as may be designated by the State transportation
department and authorized under the laws of the State to receive
public funds of the State.

§122. Payments to States for bond and other debt instru-
ment financing

(a) DEFINITION OF ELIGIBLE DEBT FINANCING INSTRUMENT.—In
this section, the term “eligible debt financing instrument” means a
bond or other debt financing instrument, including a note, certifi-
cate, mortgage, or lease agreement, issued by a State or political
subdivision of a State or a public authority, the proceeds of which
are used for an eligible project under this title.

(b) FEDERAL REIMBURSEMENT.—Subject to subsections (¢) and
(d), the Secretary may reimburse a State for expenses and costs in-
curred by the State or a political subdivision of the State and reim-
burse a public authority for expenses and costs incurred by the
public authority for—

(1) interest payments under an eligible debt financing in-
strument;

(2) the retirement of principal of an eligible debt financing
instrument;

(3) the cost of the issuance of an eligible debt financing in-
strument;

(4) the cost of insurance for an eligible debt financing in-
strument; and

(5) any other cost incidental to the sale of an eligible debt
financing instrument (as determined by the Secretary).

(c) CONDITIONS ON PAYMENT.—The Secretary may reimburse a
State or public authority under subsection (b) with respect to a
project funded by an eligible debt financing instrument after the
State or public authority has complied with this title with respect
to the project to the extent and in the manner that would be re-
quired if payment were to be made under section 121.

(d) FEDERAL SHARE.—The Federal share of the cost of a project
payable under this section shall not exceed the Federal share of the
cost of the project as determined under section 120.

(e) STATUTORY CONSTRUCTION.—Notwithstanding any other
provision of law, the eligibility of an eligible debt financing instru-
ment for reimbursement under subsection (b) shall not—

(1) constitute a commitment, guarantee, or obligation on
the part of the United States to provide for payment of prin-
cipal or interest on the eligible debt financing instrument; or

(2) create any right of a third party against the United
States for payment under the eligible debt financing instru-
ment.
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§123. Relocation of utility facilities

(a) When a State shall pay for the cost of relocation of utility
facilities necessitated by the construction of a project on any Fed-
eral-aid system, Federal funds may be used to reimburse the State
for such cost in the same proportion as Federal funds are expended
on the project. Federal funds shall not be used to reimburse the
State under this section when the payment to the utility violates
the law of the State or violates a legal contract between the utility
and the State. Such reimbursement shall be made only after evi-
dence satisfactory to the Secretary shall have been presented to
him substantiating the fact that the State has paid such cost from
its own funds with respect to Federal-aid highway projects for
which Federal funds are obligated subsequent to April 16, 1958, for
work, including relocation of utility facilities.

(b) The term “utility”, for the purposes of this section, shall in-
clude publicly, privately, and cooperatively owned utilities.

(c) The term “cost of relocation”, for the purposes of this sec-
tion, shall include the entire amount paid by such utility properly
attributable to such relocation after deducting therefrom any in-
crease in the value of the new facility and any salvage value de-
rived from the old facility.

§124. Advances to States

If the Secretary shall determine that it is necessary for the ex-
peditious completion of projects on any of the Federal-aid systems,
including the Interstate System, he may advance to any State out
of any existing appropriations the Federal share of the cost of con-
struction thereof to enable the State transportation department to
make prompt payments for acquisition of rights-of-way, and for the
construction as it progresses. The sums so advanced shall be depos-
ited in a special revolving trust fund, by the State official author-
ized under the laws of the State to receive Federal-aid highway
funds, to be disbursed solely upon vouchers approved by the State
transportation department for rights-of-way which have been or are
being acquired, and for construction which has been actually per-
formed and approved by the Secretary pursuant to this chapter.
Upon determination by the Secretary that any part of the funds ad-
vanced to any State under the provisions of this section are no
longer required, the amount of the advance, which is determined
to be in excess of current requirements of the State, shall be repaid
upon his demand, and such repayments shall be returned to the
credit of the appropriation from which the funds were advanced.
Any sum advanced and not repaid on demand shall be deducted
from sums due the State for the Federal pro rata share of the cost
of construction of Federal-aid projects.

§125. Emergency relief

(a) GENERAL ELIGIBILITY.—Subject to this section and section
120, an emergency fund is authorized for expenditure by the Sec-
retary for the repair or reconstruction of highways, roads, and
trails, in any part of the United States, including Indian reserva-
tions, that the Secretary finds have suffered serious damage as a
result of—
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(1) natural disaster over a wide area, such as by a flood,
hurricane, tidal wave, earthquake, severe storm, or landslide;
or

(2) catastrophic failure from any external cause.

(b) RESTRICTION ON ELIGIBILITY.—In no event shall funds be
used pursuant to this section for the repair or reconstruction of
bridges that have been permanently closed to all vehicular traffic
by the State or responsible local official because of imminent dan-
ger of collapse due to a structural deficiency or physical deteriora-
tion.

(c) FUNDING.—Subject to the following limitations, there are
authorized to be appropriated from the Highway Trust Fund (other
than the Mass Transit Account) such sums as may be necessary to
establish the fund authorized by this section and to replenish it on
an annual basis:

(1) Not more than $100,000,000 is authorized to be obli-
gated in any 1 fiscal year commencing after September 30,
1980, to carry out the provisions of this section; except that, if
in any fiscal year the total of all obligations under this section
is less than the amount authorized to be obligated in such fis-
cal year, the unobligated balance of such amount shall remain
available until expended and shall be in addition to amounts
otherwise available to carry out this section each year.

(2) Pending such appropriation or replenishment, the Sec-
retary may obligate from any funds heretofore or hereafter
appropriated for obligation in accordance with this title, includ-
ing existing Federal-aid appropriations, such sums as may be
necessary for the immediate prosecution of the work herein
authorized. Funds obligated under this paragraph shall be re-
imbursed from such appropriation or replenishment.

(d) The Secretary may expend funds from the emergency fund
herein authorized for the repair or reconstruction of highways on
Federal-aid highways in accordance with the provisions of this
chapter: Provided, That (1) obligations for projects under this sec-
tion, including those on highways, roads, and trails mentioned in
subsection (e) of this section, resulting from a single natural dis-
aster or a single catastrophic failure in a State shall not exceed
$100,000,000, and (2) the total obligations for projects under this
section in any fiscal year in the Virgin Islands, Guam, American
Samoa, and the Commonwealth of the Northern Mariana Islands
shall not exeed $20,000,000. Notwithstanding any provision of this
chapter actual and necessary costs of maintenance and operation of
ferryboats providing temporary substitute highway traffic service,
less the amount of fares charged, may be expended from the emer-
gency fund herein authorized on Federal-aid highways. Except as
to highways, roads, and trails mentioned in subsection (e) of this
section, no funds shall be so expended unless the Secretary has re-
ceived an application therefor from the State transportation depart-
ment, and unless an emergency has been declared by the Governor
of the State and concurred in by the Secretary, except that if the
President has declared such emergency to be a major disaster for
the purposes of the Robert T. Stafford Disaster Relief and Emer-
gency Assistance Act (42 U.S.C. 5121 et seq.) concurrence of the
Secretary is not required.
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(e) The Secretary may expend funds from the emergency fund
herein authorized, either independently or in cooperation with any
other branch of the Government, State agency, organization, or
person, for the repair or reconstruction of forest highways, forest
development roads and trails, park roads and trails, parkways,
public lands highways, public lands development roads and trails,
and Indian reservation roads, whether or not such highways, roads,
or trails are Federal-aid highways.

(f) TREATMENT OF TERRITORIES.—For purposes of this section,
the Virgin Islands, Guam, American Samoa, and the Common-
wealth of the Northern Mariana Islands shall be considered to be
States and parts of the United States, and the chief executive offi-
ceé of each such territory shall be considered to be a Governor of
a State.

[Section 126—repealed by P.L. 105-178]1

§127. Vehicle weight limitations—Interstate System

(a) IN GENERAL.—No funds shall be apportioned in any fiscal
year under section 104(b)(1) of this title to any State which does
not permit the use of the National System of Interstate and De-
fense Highways! within its boundaries by vehicles with a weight
of twenty thousand pounds carried on any one axle, including
enforcement tolerances, or with a tandem axle weight of thirty-four
thousand pounds, including enforcement tolerances, or a gross
weight of at least eighty thousand pounds for vehicle combinations
of five axles or more. However, the maximum gross weight to be
allowed by any State for vehicles using the National System of
Interstate and Defense Highways! shall be twenty thousand
pounds carried on one axle, including enforcement tolerances, and
a tandem axle weight of thirty-four thousand pounds, including
enforcement tolerances and with an overall maximum gross weight,
including enforcement tolerances, on a group of two or more con-
secutive axles produced by application of the following formula:

LN
W=500 +12N+36
N-1

where W equals overall gross weight on any group of two or more
consecutive axles to the nearest five hundred pounds, L equals dis-
tance in feet between the extreme of any group of two or more con-
secutive axles, and N equals number of axles in group under con-
sideration, except that two consecutive sets of tandem axles may
carry a gross load of thirty-four thousand pounds each providing
the overall distance between the first and last axles of such con-
secutive sets of tandem axles is (1)2 thirty-six feet or more, or (2)
in the case of a motor vehicle hauling any tank trailer, dump
trailer, or ocean transport container before September 1, 1989, is

1Should be Interstate System.

2Section 119(a)(1), (2) of P.L. 100-17, 101 Stat. 157, directed that the second sentence be
amended by inserting “(1)” before “is 36 feet or more” and by inserting clause (2) after such
phrase. This amendment was executed by making the insertions before and after “is thirty-six
feet or more” to reflect the probable intent of Congress.
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30 feet or more: Provided, That such overall gross weight may not
exceed eighty thousand pounds, including all enforcement toler-
ances, except for vehicles using Interstate Route 29 between Sioux
City, Iowa, and the border between Iowa and South Dakota or ve-
hicles using Interstate Route 129 between Sioux City, Iowa, and
the border between Iowa and Nebraska, and except for those vehi-
cles and loads which cannot be easily dismantled or divided and
which have been issued special permits in accordance with applica-
ble State laws, or the corresponding maximum weights permitted
for vehicles using the public highways of such State under laws or
regulations established by appropriate State authority in effect on
July 1, 1956 except in the case of the overall gross weight of any
group of two or more consecutive axles on any vehicle (other than
a vehicle comprised of a motor vehicle hauling any tank trailer,
dump trailer, or ocean transport container on or after September
1, 1989), on the date of enactment of the Federal-Aid Highway
Amendments of 1974, whichever is the greater. Any amount which
is withheld from apportionment to any State pursuant to the fore-
going provisions shall lapse if not released and obligated within the
availability period specified in section 118(b)(1) of this title. This
section shall not be construed to deny apportionment to any State
allowing the operation within such State of any vehicles or com-
binations thereof, other than vehicles or combinations subject to
subsection (d) of this section, which the State determines could be
lawfully operated within such State on July 1, 1956, except in the
case of the overall gross weight of any group of two or more con-
secutive axles, on the date of enactment of the Federal-Aid High-
way Amendments of 1974. With respect to State of Hawaii, laws
or regulations in effect on February 1, 1960, shall be applicable for
the purposes of this section in lieu of those in effect on July 1,
1956. With respect to the State of Colorado, vehicles designed to
carry 2 or more precast concrete panels shall be considered a non-
divisible load. With respect to the State of Michigan, laws or regu-
lations in effect on May 1, 1982, shall be applicable for the pur-
poses of this subsection. With respect to the State of Maryland,
laws and regulations in effect on June 1, 1993, shall be applicable
for the purposes of this subsection. The State of Louisiana may
allow, by special permit, the operation of vehicles with a gross vehi-
cle weight of up to 100,000 pounds for the hauling of sugarcane
during the harvest season, not to exceed 100 days annually. With
respect to Interstate Route 95 in the State of New Hampshire,
State laws (including regulations) concerning vehicle weight limita-
tions that were in effect on January 1, 1987, and are applicable to
State highways other than the Interstate System, shall be applica-
ble in lieu of the requirements of this subsection. With respect to
that portion of the Maine Turnpike designated Interstate Route 95
and 495, and that portion of Interstate Route 95 from the southern
terminus of the Maine Turnpike to the New Hampshire State line,
laws (including regulations) of the State of Maine concerning vehi-
cle weight limitations that were in effect on October 1, 1995, and
are applicable to State highways other than the Interstate System,
shall be applicable in lieu of the requirements of this subsection.

(b) REASONABLE ACCESS.—No State may enact or enforce any
law denying reasonable access to motor vehicles subject to this title
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to and from the Interstate Highway System to terminals and facili-
ties for food, fuel, repairs, and rest.

(c) OCEAN TRANSPORT CONTAINER DEFINED.—For purposes of
this section, the term “ocean transport container” has the meaning
given the term “freight container” by the International Standards
Organization in Series 1, Freight Containers, 3rd Edition (ref-
erence number IS0668-1979(E)) as in effect on the date of the
enactment of this subsection.

(d) LONGER COMBINATION VEHICLES.—

(1) PROHIBITION.—

(A) GENERAL CONTINUATION RULE.—A longer combina-
tion vehicle may continue to operate only if the longer
combination vehicle configuration type was authorized by
State officials pursuant to State statute or regulation con-
forming to this section and in actual lawful operation on
a regular or periodic basis (including seasonal operations)
on or before June 1, 1991, or pursuant to section 335 of the
Department of Transportation and Related Agencies
Appropriations Act, 1991 (104 Stat. 2186).

(B) APPLICABILITY OF STATE LAWS AND REGULATIONS.—
All such operations shall continue to be subject to, at the
minimum, all State statutes, regulations, limitations and
conditions, including, bu